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THE PRESIDENTS MESSAGE 


Looking Ahead 


Bivee Great velN ae Le 


MURPHY 


hen I passed the bar exami- 


nation in 1977, there were 


fewer than 8,000 lawyers 


licensed in North Carolina. 


Today, there are at least that many lawyers in the Charlotte and Raleigh- 


Durham areas alone. In a little more than 25 years, the number of North 


Carolina-licensed lawyers has risen to approximately 22,000—nearly triple 


the number in 1977—with roughly 700 applicants taking the July 2006 bar 


exam who have yet to learn their fate. 


According to the 2005 census estimates 
taken by the United States Census Bureau, 
North Carolina ranked 11th in the nation 
in terms of population at 8,683,242. This 
figure includes all persons present within 
North Carolina, including citizens, non- 
citizens permanent residents, non-citizen 
long-term visitors, illegal aliens, and those 
serving abroad in the armed forces of the 
United States and their dependents. The 
Census Bureau estimated that the national 
population would increase by more than 
18,000,000 from the time of the 2000 cen- 
sus until July 2006. And, it is expected that 
in the next ten years, the population of our 
fair state will increase commensurate with, 
or even exceed, the national rate of popula- 
tion expansion. 

North Carolina law schools are seeing a 


similar increase in student enrollment. The 
number of law schools within the state has 
also increased to serve the burgeoning 
number of prospective students. North 
Carolina now boasts the presence of five 
ABA accredited JD programs, and two 
schools of law seeking accreditation—one 
at Elon and the other scheduled to open in 
Charlotte in August as the first privately 
funded law school in the state. A great 
number of the prospective lawyers trained 
at these schools will be licensed in North 
Carolina and subject to the regulatory 
authority of the State Bar. 

In recent years, North Carolina has wit- 
nessed a staggering increase in the number 
of Hispanic-speaking residents within our 
borders. Many of those already here have 
not mastered the English language and 


bring with them misunderstanding and 
faulty impressions about our system of 
laws. Complaints about unlicensed notario 
publicos who provide legal services to other 
Hispanics, and might be authorized to do 
so in their native countries, are making 
their way to the State Bar. This phenome- 
non has brought into focus the lack of staff 
at the State Bar who possess enough profi- 
ciency in Spanish to help interpret and 
understand complaints by the victims unli- 
censed notario publicos. 
Ten years ago, this partic- 
ular issue had not made its 
way to the State Bar's 
radar screen. Now, the 
astronomical rise in North 
Carolina's Hispanic popu- 
lation, with its attendant 
legal issues, is placing 
additional demands on 
the resources of the State 
Bar in carrying out its 
charge to protect all the 
citizens and residents of 
our state from dangers 
associated with the unau- 
thorized practice of law. 

There are also increasing encroach- 
ments by other non-lawyers into practice 
areas historically reserved to licensed attor- 
neys. Today, non-lawyers may actively par- 
ticipate in real estate closings in ways not 
permitted by our rules just a few short 
years ago. Unfortunately, some lay closing 
agents have proven less than competent 
and appear to have engaged in the unau- 
thorized practice of law. Indeed, attempts 
by non-lawyers to provide real-estate clos- 
ing services recently resulted in the State 
Bar’s decision to file suit against a commer- 
cial real-estate closing organization, seek- 
ing to restrain the owners and operatives 
from engaging in the unauthorized practice 
of law. The State Bar’s litigation budget for 
just this one lawsuit was projected to run as 
high as one million dollars, largely because 
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of the Bar's decision to engage the services 
of outside counsel with the special expert- 
ise needed for what could have been a very 
tedious and complex legal issue in the case. 
Although it may have been more cost effec- 
tive to use staff counsel, the complexity of 
a potential underlying legal issue and the 
huge commitment of time and human 
resources to the project made it more pru- 
dent to go outside for legal assistance. 
Fortunately, it now appears that the case 
will be resolved by consent degree rather 
than expensive litigation, resulting in a 
substantial savings in legal costs. 

Within the past year, the North 
Carolina State Bar implemented a certifica- 
tion program for paralegals, which has 
been hugely successful by any measure. It is 
a valuable program because paralegals now 
perform more and more of the work that 
supports the practices of busy lawyers. 
Although the process of certifying parale- 
gals has not brought substantial cost to the 
State Bar, it has required a commitment of 
staff resources that did not exist before the 
program began. 

In its 2006 budget, the North Carolina 
General Assembly saw fit to impose a $50 
surcharge on North Carolina lawyers to sup- 
port the campaign financing of appellate 
judicial races. Although the State Bar had 
procedures and staff in place to handle the 
billing of dues and fees to lawyers, it has 
incurred human and monetary costs not 
anticipated in the Bar’s annual budget to 
handle the billing and collection of the sur- 
charge. 

The North Carolina State Bar has the 
authority to regulate the practice of law and 
the conduct of the lawyers to whom it pro- 
vides licensure. Commensurate with that 
authority is the duty to protect the public 
from the over-reaching of licensed attorneys 
and non-lawyers who seek to provide legal 
services to the public. To be prepared to meet 
the ever-changing demands occasioned by 
political shifts, population increases, and leg- 
islative enactments, the State Bar can never 
rest on its laurels. The leadership of the Bar 
must be ever-vigilant, forward-looking, and 
expansive in its thinking about how we solve 
problems and meet the challenges now 
before us and those contemplated for the 
future. 

Since 1979, the State Bar has operated 
out of a building that it owns in Raleigh. 
Although the building is aging, it was ren- 


THE NORTH CAROLINA STATE BAR JOURNAL 


ovated in 2000 to accommodate an ever- 
increasing staff and to facilitate the delivery 
of services to North Carolina lawyers and 
to the public. In 1979, the Bar staff con- 
sisted of approximately 13 employees, 
including staff attorneys. The staff has now 
grown to more than 60 employees. Even 
though the facility is adequate to accom- 
modate the Bar's need for space for the 
foreseeable future, the time will be quickly 
upon us when we have outgrown the space 
we currently occupy. Within the next ten 
years, it is likely that the Bar will have to 
begin in earnest to search for new or addi- 
tional office space. 

I have been in and around the State Bar 
for the past 11 years observing spiraling 
growth and change in the way the Bar con- 
ducts business and the way it manages its 
own affairs. Eleven years ago, the State Bar 
lawyers and staff could be compared to a 
small law firm. Now, being more than 60 
strong, it has become a medium-size-to- 
large law firm by North Carolina stan- 
dards. Some at the State Bar take the posi- 
tion that a large-firm management style is 
needed to carry us into the future. But, the 
culture of the State Bar is more akin to a 
family-style work place with an air of quiet, 
unassuming cooperation and without the 
kinds of management rigor that customar- 
ily attends large law firms. In essence, the 
State Bar is experiencing the effects of 
growing pains. 

Fortunately, we have been blessed at the 
Bar with a proficient support staff and 
excellent leadership from Tom Lunsford, 
Executive Director, who has steered the 
Bar’s course for 14 years. In the past sever- 
al weeks, however, we have lost two of our 
most experienced staff attorneys, including 


Carolin Bakewell, our general counsel, and 
a senior litigator. Carolin’s absence has left 
a gaping hole in the psyche and fabric of 
the Bar family, and she will be sorely 
missed. The loss notwithstanding, replac- 
ing both attorneys begs the question of 
how we proceed with redirecting organiza- 
tional focus and putting in place manage- 
ment policies and practices that will serve 
the Bar well into the future. I suppose we 
are in that awkward place, somewhere 
between having gotten too big to be cozy 
but not quite big enough to require the 
rigor and formality of large practice man- 
agement. But, I think the lawyers of North 
Carolina and the public can be confident 
that the Bar leadership is well aware of 
those forces that drive the direction and 
needs of the Bar and are focused on insur- 
ing that our Bar is adequately prepared to 
provide quality services to the lawyers and 
people of our great state well into the 
future. 

Much to my regret, this will be my last 
President's Message to appear in the 
Journal. From here, | begin to fade into the 
sunset of past presidents while other wise, 
caring, and thoughtful men and women 
step forward to lead our Bar through the 
challenging times ahead. I am confident, 
however, that the council, the State Bar 
staff, and officers will make whatever 
adjustments are necessary to efficiently and 
effectively carry on the work of the agency. 
Foremost, I am honored to have been a 
part of a select group of fine people that 
has made the North Carolina State Bar one 
of the best of its kind in the country. = 


Calvin E. Murphy is with the Charlotte 
firm of Murphy & Chapman. 


Aen Meeting 


The Annual Meeting of the North Carolina State Bar will be held October 17-20, 
2006, at the Sheraton Capital Center Hotel in Raleigh. The council’s Annual 
Meeting will be held on Friday, October 20th, at 8:30 a.m. at the Sheraton. An elec- 
tion of the State Bar's officers for 2006-2007 will be held at a special session of the 
council on Thursday, October 19th, at 11:45 a.m. at the Sheraton Capital Center 


Hotel. All North Carolina lawyers are invited to attend these meetings. For more 


information see the State Bar’s website www.ncstatebar.org 


Immigration—A Broken System 


BY. Gaeslty NING MD BR PA BCH. (GCEOVERGT AN D9),0 BN | Lee PUN NILX 


ike it or not, every- 


turn 


where you 


these days you hear 


talk of immigra- 


tion. North Carolina has experienced some 


of the highest growth in the nation in the 


immigrant population over the past decade 


and the numbers continue to climb. North 


David Holloway/Getty Images 


Hundreds of thousands of immigrants demonstrate on May 1, 2006, in downtown Los Angeles, California. 
The demonstration, called “The Great American Boycott 2006: A Day Without Immigrants” was organized 
by pro-immigrant organizations to pressure lawmakers to pass immigrant-friendly legislation that might open 
the path to citizenship for millions of illegal immigrants in the United States. 


Carolina attracts a variety of immigrants to the state because of several reasons. 


Agriculture 


The farming and agriculture industry in 
both the Eastern and Western parts of North 
Carolina draw a large number of migrant 
laborers to the state each year. These industries 
include both the old and established business- 
es of tobacco, apple, cucumber/pickle produc- 
tion as well as cotton, soybean, and peanut 
crops that require manual labor. The recent 
erowth in the wine industry and seafood pick- 
ing and packaging businesses has created 
increased job opportunities for manual labor- 
ers. Other established North Carolina busi- 


nesses which historically use foreign labor 


include chicken, hog, and turkey productions 
and operations. Many of these workers are 
foreign nationals looking for job opportuni- 
ties and once they have found their way to 
North Carolina, many set down roots in the 
state, 


International Business 
The viability of the Research ‘Triangle Park 


international companies is unquestioned and 
this growth of international corporations in 
our state has expanded to other areas of North 
Carolina including the Charlotte 
Mecklenburg and Triad areas. Charlotte is a 


leader in international finance and banking 
and consequently, the area draws a number of 
foreign nationals for business purposes. The 
Triad is the unparalleled leader in the furni- 
ture industry and this industry attracts foreign 
labor as well as foreign purchasers. 


Research Institutions 

North Carolina is a leader in higher edu- 
cation across the country. Within an hour's 
drive, we have nearly half a dozen interna- 
tionally known institutions of higher learning. 
To maintain the competitive edge, these 
schools court the best and the brightest from 
around the world and we are fortunate to have 
a healthy number of international scholars as 
visiting professors and visiting students from 
countries all over the world. 

As a consequence of these major sources of 
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immigration, many of these individuals end 
up living in this state for many years and they 
build their lives here. Often, they have fami- 
lies who eventually join them in the state and 
the state continues to see an increased need to 
assist this population in better understanding 
their rights and obligations while living in this 
country, especially in light of the ever chang- 
ing immigration laws that have lasting effects 
on this population. 

Many practitioners are starting to see the 
effects of this diverse immigrant population in 
their practices. Tax attorneys have to consider 
the consequences of taxes for foreign nation- 
als; family lawyers must work with interna- 
tional marriage, adoption, and divorce issues; 
criminal attorneys need to consider the special 
consequences of criminal judgments levied 
against foreign nationals; employment lawyers 
must work with businesses and employees 
who are not US Citizens. These days, it is hard 
to think of any legal practice area that isn’t 
affected by the immigrant population. 
Consequently, we hope to shed some light on 
the broad topic of immigration and identify 
some of the aspects of the system that are 
“broken” for those who do not practice in the 
field of immigration and nationality law. 


Employment Based Immigration 

While highly regulated, legal business 
immigration is replete with examples of why 
and how the current immigration system is 
broken. By way of illustration, we offer: (1) an 
example of a major meltdown in one of the 
key nonimmigrant worker classifications, and 
(2) discusses how the principal process for 
workers to acquire lawful permanent status is 
broken. The immigration bar and the busi- 
ness community know that given these limi- 
tations and the substantial attendant costs, 
sponsorship of foreign employees is rarely 
resorted to except to address shortages in the 
US work force with workers whose presence is 
in the national interest. US employers are 
caught in a nearly impossible situation, which 
is not of their making. The abusers in most 
segments of the business world are found 
within a small, atypical minority. Yet 
American business is a prime scapegoat in the 
current immigration debate. 


The Nonimmigrant H-1B Classification 
In 1990, Congress imposed limitations on 
the number of professionals eligible to enter 
temporarily in the so-called H-1B (temporary 
worker) classification. This, admittedly arbi- 
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trary, 65,000 visa “cap” was not reached until 
the mid-1990’s when Congress, facing a 
shortage threatening to negatively impact a 
booming economy, temporarily raised the visa 
cap to 119,000 and later to 195,000 for fiscal 
years 2001 - 2003. While creating limited 
“carve-out’” exceptions, recent Congresses per- 
mitted the cap to revert to 65,000, despite the 
fact that the available visas are woefully inade- 
quate. For instance, all of the new 65,000 H- 
1B visas subject to the cap for fiscal year 2006 
(beginning October 1, 2005) were claimed by 
August 10, 2005. 

Consequently, a public school needing a 
math, science, or foreign language teacher 
could apply for a foreign teacher on April 1, 
2006 (the earliest filing date permitted) for a 
start date no earlier than October 1, 2006. 
Obviously, this creates an unacceptable 
instructional dilemrna. As the economy con- 
tinues to recover, all signs indicate that the 
allocation of H-1B visas will be exhausted ear- 
lier and earlier each year. The allocation for 
the upcoming fiscal year was exhausted on 
May 26. 

A “carve-out” allocates 20,000 H-1Bs, 
which are exempt from the base 65,000 cap, 
to workers with a US masters degree, or high- 
er. The 20,000 was exhausted for fiscal year 
2006 on January 17, 2006. 


Permanent Resident Cases Requiring a 
“Labor Certification” 

Workers who make long term career com- 
mitments to the United States are often as 
desirous and anxious as their employers 
regarding the securing of the personal and 
professional stability afforded by lawful per- 
manent resident status (which is evidenced by 
the so-called “greencard”). Over time, the cur- 
rent system has become replete with bureau- 
cratic uncertainties and unconscionable delays 
altogether outside the original intent of 
Congress, which was to permit workers to 
come to the US whose presence is in our 
national interest. Once again, the system is 
broken. 

Employer sponsored greencards are strict- 
ly regulated and limited by a quota system. 
Most cases require a certification by the US 
Department of Labor (DOL) that, among 
other things, there is no US worker available 
meeting the actual minimum requirements 
(as determined by the DOL) for the position 
vis a vis education, training, and experience. 

Over the years, processing delays for labor 
certifications increased nationwide with some 


regional offices experiencing near gridlock. 
On December 27, 2004, the DOL issued the 
final, long delayed, regulation for a new pro- 
cedure: “Program Electronic Review 
Management” (PERM), 20 CFR Parts 655 
and 656. When it became effective on March 
28, 2005, PERM became the exclusive 
method to process labor certifications. 

PERM purports to streamline the labor 
certification process though an “attestation,” 
and possible audit, process. The “Promise of 
PERM” was for unaudited cases to be 
processed in 45 to 60 days. PERM filings may 
be web-based or by mail; however, mailed 
applications are discouraged since the DOL, 
itself, may make inaccurate entries that will 
result in a denial. As of yet, there is no indica- 
tion that there will be any amelioration for a 
DOL error. After over a year, there is no certi- 
tude in PERM processing and numerous 
issues are yet to be resolved. The anticipated 
45 to 60 day processing window for cases not 
subject to an audit has been illusory, with 
reports of unaudited PERM cases inexplicably 
being approved well after the “promised” 60 
days. 

The final rule includes a procedure to con- 
vert certain pending unadjudicated labor cer- 
tification applications, allowing PERM pro- 
cessing. For numerous reasons that are outside 
the scope of this article, the conversion process 
is not only flawed but fraught with perils that 
make conversion extremely ill advised in 
almost every instance. 

The unadjudicated labor certifications, 
which are believed, at one point, to have 
exceeded 400,000, filed prior to PERM are 
being processed by two Backlog Elimination 
Centers. Although the DOL has indicated 
that the backlog would be eliminated by the 
end of fiscal year 2007, observers feel that this 
date now only reflects the end of funding and 
is not otherwise realistic. 

Another factor must be considered to 
understand the “perfect storm” facing business 
based immigration. Once the labor certifica- 
tion is issued, the employer may file a petition 
in behalf of the foreign worker. And at some 
point, the worker may file an application for a 
greencard based on the approved labor certifi- 
cation and the employer's petition. Congress 
has established an annual quota limiting the 
number of greencards that may be issued to 
foreign workers each year. If the quota is 
exceeded, a “line” is formed and the oldest 
approved petition is eligible for the next avail- 
able greencard. A worker may only file for a 


greencard when one is available under the 
quota. Even after filing, the quota may regress 
and if that happens, the greencard cannot be 
issued until the quota advances and “catches 
up” and a greencard is once again available. A 
worker’s place in line for a case requiring a 
labor certification is the date that the 
approved “labor certification” for the particu- 
lar job was originally filed with DOL. 

The current quota allocation was estab- 
lished by Congress in 1990. For 15 years, 
the quota did not adversely affect most 
employment-based cases. However, a 
tremendous number of cases were filed in 
recent years which were not promptly 
US Citizenship and 
Immigration (formerly the 
Immigration and Naturalization Service). 


processed by 


Service 


As progress was made in processing the large 
backlog of cases, quota limitations were 
reached in several categories. This was exac- 
erbated by the “use it or lose it” nature of the 
process, to wit: if a category is allocated 
30,000 greencards per year and the service 
processes only 25,000, the unused 5,000 are 
lost rather than carried forward into the next 
fiscal year. For a number of years, filings 
exceeded the quota, but the Service (and the 
State Department for cases processed 
abroad) did not process up to the available 
limit. It is estimated that since 1990, 
approximately 140,000 immigrant visas 
have been “lost” because of delays in pro- 
cessing. In 2005 Congress, faced with a 
national healthcare shortage, ordered the 
recapture of up to 50,000 of these lost 
greencards to be used for a limited category 
of cases not requiring labor certifications. 
During 2005, the State Department, 
which administers the quota, determined 
that there were no available visas for certain 
categories requiring labor certifications 
(there is both a worldwide quota and a pos- 
sible further limitation imposed on nation- 
als of countries that contribute seven per- 
cent or more to the lawful US immigration). 
Initially, quota limitations were placed on 
certain cases involving nationals of China, 
India, and the Philippines. In March 2005 
cut-offs were established for the “Other 
Worker Category” (for positions requiring 
less than two years of vocational prepara- 
tion). Effective July 30, 2005, greencards 
became unavailable for all nationalities in 
the unskilled, skilled, and professional 
worker categories (“Other Worker” and EB- 
3) for the remainder of the fiscal year and no 
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greencards for these categories were issued 
between July 1 and September 30, 2005. It 
was understood that once the next federal 
fiscal year began on October 1, 2005, pro- 
cessing of greencards would resume. In 
September 2005, the Department of State 
announced availability of numbers permit- 
ting October 1st resumption of the process- 
ing of greencards; but determined that a 
cut-off date for processing eligibility was 
necessary since demand for greencards vast- 
ly exceeded previous estimations. Initially, in 
order for a case to be concluded and a green- 
card issued in October 2005, most benefici- 
aries in the EB-3 classification needed a pri- 
ority date of, on or before, March 1, 2001. 
Persons who are charged to China, India, 
and Mexico required even earlier priority 
dates: China, May 1, 2000; India, January 
1, 1998; and Mexico, January 1, 2001. 

Effective at the start of fiscal year 2006, 
cut-off dates were also established for per- 
sons charged to China and India in the 
Employment Based Second category (EB- 
2), the category for members of the profes- 
sions holding advanced degrees and for per- 
sons of exceptional ability. 

Persons with priority dates that are not 
current will remain in line and become eli- 
gible for greencards once their place in line 
is reached. Each month, the State 
Department re-evaluates the availability of 
greencards and updates cut-off dates. Before 
Congress enacted a substantial increase in 
employment- based greencards in 1990, 
backlogs were fairly frequent and in some 
categories, the “line” moved forward fairly 
quickly. Despite this history, the State 
Department and knowledgeable observers 
believe that there will not likely be rapid for- 
ward movement of the line without 
Congressional intervention. 

Today, the employer who successfully 
negotiates the PERM labyrinth may still 
wait a decade or longer for his valued 
employee to acquire a “greencard.” The 
“more fortunate” may be able to extend 
their non-immigrant stay and employment 
authorization during the process, but mere 
maintenance of status, if possible, has a cost 
that goes beyond the monetary. Careers 
stall, creativity suffers, families may be sepa- 
rated, the unnecessary anxiety is often 
almost unbearable. 

Realistic amelioration has yet to appear. 
Without it, many of the best and brightest, 
whose like so materially contributed to 


America’s post World War II prosperity, will 
understandably head the siren song of 
nations fortified with the playbook of that 
other America that is rapidly slipping away. 
They will go to countries who have not, out 
of caprice, pulled back the welcome mat. 


Family-Based Immigration 

Like employment, family based immi- 
gration revolves around a quota system and 
the system is replete with weakness and full 
of holes that often prevent families from 
residing together as a family unit for years. 


Backlogged Quota System 

Currently, only US citizens and Lawful 
Permanent Residents (LPRs) of the United 
States may apply for residence status for 
their family members. A Lawful Permanent 
Resident (“greencard” holder) may apply for 
a spouse, minor children under the age of 
21, and unmarried sons and daughters over 
the age of 21. The backlog for these cate- 
gories (2A and 2B) are often years long: for 
most countries, the wait is approximately 
five years long to bring in a spouse or minor 
child of an LPR and ten years long for 
unmarried sons and daughters. For some 
countries, the wait is even longer: seven 
years to bring in a spouse or minor child and 
15 years for unmarried sons or daughters. 

US citizens are permitted to petition for 
their spouses, minor children, and parents 
(these relatives are outside of the quota sys- 
tem) as well as married and unmarried sons 
and daughters, and brothers and sisters. The 
categories of sons and daughters as well as 
brothers and sisters are backlogged consider- 
ably. For most countries, unmarried sons 
and daughters of US citizens must wait five 
years; married sons and daughters have an 
eight year wait; and brothers or sisters have 
an 11 year wait. For some countries, the 
waiting times are even longer: 14 years for 
an unmarried son or daughter (Mexico) and 
22 years for a brother or sister (Philippines). 

Even for those family members who are 
outside of the quota system (spouses of US 
citizens, for example) the actual processing 
times can be quite long. Over the past five 
years, the processing time for USCIS to 
adjudicate the petition of a spouse of a US 
citizen has ranged from four to five months, 
to upwards of two and a half years—and 
that is only for “phase one” of the process if 
the foreign national spouse resides outside 
of the United States. The case must then be 
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transferred from USCIS to the National 
Visa Center for processing (taking addition- 
al weeks or months) and then ultimately 
transferred to the post abroad for final pro- 
cessing. Depending upon the country, the 
various background checks and other layers 
of paperwork and verification can tack on 
literally months more of waiting before the 
spouse or minor children of US citizens are 
finally approved for an immigrant visa. 


Unconscionable Processing Delays 

Even for those US citizens or LRPs who 
are fortunate enough to have their family 
members residing with them in the United 
States, the processing delays are such that lit- 
erally years can pass before a final decision is 
rendered on a case. Why? “Security 
Clearance Checks.” What does this mean? 
Nobody knows—really. 

To its credit, USCIS has worked to 
decrease the adjudication backlogs and in 
the Charlotte USCIS suboffice, the number 
of adjudicating officers has increased con- 
siderably. While the numbers have 
increased, the efficiency has not kept pace. 
There are a surprising number of improper 
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denials based on incorrect information and 
the time, money, and energy spent in an 
effort to resurrect these cases is astounding. 


The Risk of Consular Processing 

In North Carolina, many foreign nationals 
from Mexico, Central, and South American 
countries must depart the United States in 
order to apply for an immigrant visa based on 
marriage to a US citizen spouse. Instead of 
being permitted to stay in the US to file the 
various petitions and applications for lawful 
permanent residency, they must “consular 
process” at the consulate or embassy of their 
home country. 

Rather than a mere inconvenience, con- 
sular processing has become a nightmare of 
sorts. In most cases, the foreign national who 
must consular process is subject to either a 
three or a ten bar and in those cases, the indi- 
vidual will be prevented from returning to the 
US for either three or ten years, depending 
upon the amount of time he or she has 
remained in the US unlawfully. This means 
that the foreign national spouse must not only 
depart the US to process the immigrant visa 
case, but usually he or she must remain outside 


the US while a waiver of the three or ten year 
bar is reviewed and adjudicated—often 
months and months. 

The hardship of this separation on the 
family unit is obvious. Often, it is the foreign 
national spouse who is the main breadwinner 
in the family and he or she must leave a job 
and remain outside the country for months 
on end. Those individuals are not permitted 
to travel back and forth between the US and 
their home country. Unless the family has 
other sources of income, the US citizen 
spouse and children must find help else- 
where—tesiding with and relying upon fami- 
ly or friends while the foreign national spouse 
processes his or her case abroad. Even in situ- 
ations where the family has decided to risk the 
separation in order to obtain lawful perma- 
nent resident status, the process is quite risky. 
Each case is reviewed separately and the stan- 
dard for approval of these waivers is high: a 
showing of extreme hardship to the US citizen 
or LPR spouse. Extreme hardship does not 
include factors such as living separate and 
apart from the family unit. Usually, the factors 
necessary to prevail in these cases must go well 
beyond separation and include factors such as: 
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poor treatment options for medical condi- 
tions; lost economic or educational opportu- 
nities; family history; and obligations in the 
US are among the factors the government 
considers in determining whether to grant 
these waivers. The difficulty is that the only 
way to apply for the waiver is to actually 
depart the US and apply abroad, and there is 
no avenue for obtaining a decision on the 
waiver before departing the US. This means 
that in cases where the waiver is denied, the 
foreign national spouse must remain outside 
the US for up to ten years or longer, in some 
cases. 


Immigration Enforcement Issues 

While 9/11 created the impetus for pas- 
sage of USA Patriot Act provisions expanding 
enforcement options available to immigration 
agents in the new Department of Homeland 
Security, many enforcement-related measures 
actually were enacted by Congress in 1996 as 
part of the Illegal Immigration Reform and 
Immigrant Responsibility Act (I[RAIRA). 
The most noticeable effects of 9/11 on immi- 
gration enforcement have been greater utiliza- 
tion of statutory provisions previously avail- 
able; issuance of regulations expanding 
enforcement options; and reducing opportu- 
nities to defend against removal, some of 
which have been ruled as improperly promul- 
gated; an increased budget allowing for 
expanded enforcement measures; and the vir- 
tual elimination of discretion in determining 
whether or not to use available enforcement 
options. Examples of new enforcement meas- 
ures which have taken place since 9/11 
include designation of state and local law 
enforcement officers to perform immigration 
law enforcement functions; initiation of spe- 
cial “operations” by Immigration and 
Customs Enforcement (ICE) targeting partic- 
ular immigrant populations; increase in the 
number of border patrol agents; expansion of 
application of expedited removal; and the 
opening of a new detention facility to detain 
families pending their removal, along with 
plans to construct more large, remotely locat- 
ed detention facilities. 

ITIRAIRA provisions significantly affected 
the immigration consequences of criminal 
offenses, requiring that criminal attorneys 
consider the citizenship/immigration status of 
their clients. Two perhaps most often encoun- 
tered provisions are the expansion of the defi- 
nition of “aggravated felony’ under the 
Immigration and Nationality Act (INA), INA 
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Sec. 101(a)(43), 8 U.S.C. Sec. 1101(a)(43), 
and the amendment of the definition of “con- 
viction” for immigration purposes, INA Sec. 
101(a)(48), 8 U.S.C. 1101(a)(48). 

The definition of aggravated felony may 
include offenses which are neither “aggravated” 
nor “felonies” under state law. The provision 
covers a range of offenses from (A) to (U) often 
including numerous offenses under each sub- 
section. Whether an offense is deemed an 
ageravated felony may depend on the sentence 
imposed (whether suspended or not), amount 
of loss to the victim, or the federal definition. 
The statute and interpreting Board of 
Immigration Appeals and federal appellate 
court decisions must be consulted to deter- 
mine the scope of the definition. Whether an 
offense is determined to be an aggravated 
felony directly affects whether the non-citizen 
defendant is eligible for admission into the 
United States, relief from deportation, and nat- 
uralization. Further, aggravated felons may be 
subject to expedited removal and often are sub- 
ject to mandatory detention without opportu- 
nity for bond pending their removal hearings. 
Foreign nationals convicted of aggravated 
felonies first carry out whatever state or federal 
sentence is required, then often face deporta- 
tion with no waiver available even if they have 
been lawful permanent residents for many 
years and have US citizen spouses and children. 
They may never become a US citizen. 

“Conviction” for immigration purposes 
includes, predictably, a formal judgment of 
guilt. However, conviction also may include 
(a) a finding of guilt, a plea of guilty, a plea of 
nolo contendere, or admission of sufficient 
facts, along with (b) an order of some form of 
punishment, penalty, or restraint. Conviction 
is interpreted broadly by immigration courts 
and the Board of Immigration Appeals, and 
includes PJC’s and deferred adjudication 
where there is an admission, some sort of pun- 
ishment such as community service, rehabili- 
tation class, or fine and dismissal. If there is 
any admission and any form of penalty, “con- 
viction” is likely to be found. Furthermore, 
expungement or later dismissal pursuant to a 
state rehabilitative statute does not eliminate 
the conviction for immigration purposes. The 
only time that such a strategy may work is 
when a case is reopened and dismissed due to 
a violation of due process. 

Furthermore, although the criminal related 
grounds of removal (deportation) under INA 
Sec. 237(a)(2), 8 U.S.C. Sec.1227(a)(2), gen- 
erally require a conviction (under the INA def- 


inition), the criminal related grounds of inad- 
missibility may not. INA Sec. 212(a)(2)(A), 8 
U.S.C. Sec. 1182(a)(2)(A) provides that 
admitting to committing acts constituting the 
essential elements of a crime involving moral 
turpitude causes one to be inadmissible. The 
grounds of inadmissibility apply to foreign 
nationals who are in the United States apply- 
ing for a new non-immigrant status or perma- 
nent residence; these grounds also apply to for- 
eign nationals entering the US, including law- 
ful permanent residents who travel outside the 
US, even on a short trip. 

Although heightened enforcement and 
strict measures regarding foreign nationals 
with criminal convictions may not be indica- 
tive of a “broken” immigration system, the 
manner in which many of these provisions are 
implemented do contribute to the impression 
that the system does not work properly. For 
example, under Attorney General John 
Ashcroft, the of Board of 
Immigration Appeals members was reduced 
by almost half and procedures for the adjudi- 
cation of appeals were drastically revised to 
replace traditional three-member panel review 


number 


with summary disposition of cases, without 
written opinions, by single BIA Members. 
Other post-9/11 regulations were issued 
replacing the board’s de novo review of immi- 
gration judge findings of facts with a “clearly 
erroneous’ standard and greatly limiting 
review of credibility determinations. The abu- 
sive conduct by immigration judges and lack 
of meaningful review by the board has been so 
criticized by federal courts of appeals that in 
January 2006, Attorney General Alberto 
Gonzales ordered a comprehensive review of 
the immigration court system. In enacting the 
REAL ID Act of 2005, Congress limited judi- 
cial review available in immigration cases by 
courts of appeals and district court jurisdic- 
tion over most immigration-related habeas 
corpus actions. 

On a local level, with local law enforce- 
ment more involved with investigation and 
enforcement of immigration laws, often with- 
out adequate training regarding the complex- 
ities of immigration laws or dealing with non- 
English speakers, there have been numerous 
allegations of racial profiling. 

Although analysis of all the specific issues 
involved in the current immigration reform 
debate is beyond the scope of this article, 
review of the highlights of enforcement and 
due process related provisions passed by the 
US House and Senate shows that enforce- 
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ment is seriously addressed by both Houses. 
Much has been made about the exceedingly 
harsh provisions of the enforcement-only bill 
passed by the House (H.R. 4437) last 
December; and the Senate Bill (S. 2611, the 
Comprehensive Immigration Reform Act of 
2006) approved on May 25, 2006, which was 
to hopefully provide relief to the 12 million 
undocumented foreign nationals in the 
United States and more reasonably address 
enforcement concerns. While the Senate did 
indeed attempt to reform the broken legal 
immigration system and approved compro- 
mise immigration reform legislation, numer- 
ous enforcement measures are included in S. 
2611 as well. 

In the interest of reform, the Senate bill 
includes a long-term path to permanent resi- 
dence for many of the 12 million undocu- 
mented immigrants in the country, a new 
temporary worker program, increases in fam- 
ily and employment-based permanent visas, 
reforms to the agricultural worker program 
and high-skilled immigration programs, and 
relief for undocumented high school gradu- 
ates. The bill also includes some very harsh 
enforcement provisions and further erosion of 
due process protections for non-citizens. 
Some of these enforcement provisions include 
criminalizing unlawful entry into the US, fur- 
ther encouragement of local law enforcement 
involvement in enforcing immigration laws, 
criminalizing use of false or altered documents 
to obtain jobs, and ineligibility for legal status 
in the future for working with someone else’s 
name or social security number. The Senate 
bill also overturns recent Supreme Court deci- 
sions prohibiting indefinite detention of 
immigrants believed to be removable and fur- 
ther limits federal judicial review of immigra- 
tion laws. This bill again broadens the INA 
definition of “aggravated felonies” and pro- 
vides for mandatory detention of deportation 
of aggravated felons regardless of their present 
immigration status or length of residence in 
the country. 

H.R. 4437, on the other hand, has been 
highly publicized because of its enforcement 
only measures. The House has taken the 
position that legal immigration reform and 
enforcement do not go hand-in-hand and 
would not consider proposals related to legal 
immigration. Among other measures, provi- 
sions passed by the House include the fol- 
lowing: another expansion of the definition 
of aggravated felony related to smuggling 
and illegal entry and reentry crimes (Sec. 
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201); expansion of alien smuggling offenses 
(Sec. 202); creation of a new federal crime 
of “unlawful presence” which would essen- 
tially render every violation, however minor, 
technical, or non-intentional, a federal 
crime (Sec. 203); expansion of local law 
enforcement agency authority to enforce 
immigration laws (investigate, identify, 
apprehend, arrest, detain, or transfer) (Sec. 
220, 221, 222, and 225); requirement of 
detention of all non-citizens apprehended 
along the border or at ports of entry until 
removal or final decision regarding admis- 
sion (no bond) (Sec. 401); expansion of 
expedited removal provisions (Sec. 407); 
elimination of judicial review of good moral 
character findings in relation to a naturaliza- 
tion application (Sec. 609); effective 
increase of the time good moral character 
must be established for naturalization pur- 
poses from five years to a lifetime and 
requires retroactive application of the term 
“aggravated felony” to bar a person from a 
finding of good moral character (Sec. 612); 
major revisions to employment eligibility 
verification, including creation of a new sys- 
tem to verify employment authorization, 
mandatory participation in the new pro- 
gram for all employers, and significant 
increase of the civil penalties for hiring, 
recruiting, and referral violations (Title 
VII); unprecedented, single-judge judicial 
review of orders of removal, so that review is 
no longer available unless a single judge 
determines that the petitioner has “made a 
substantial showing that the petition for 
review is likely to be granted” (Section 805). 

The two bills will be considered together 
in House/Senate conference where attempts 
at compromise will be negotiated. 


Conclusion 

The reality of today’s global society means 
that immigration is a fact of life. Congress 
appears to be slowly coming around to recog- 
nizing this fact. As of the deadline for this arti- 
cle, the US Senate had passed an immigration 
bill that was substantially different than the 
punitive immigration bill passed in late 2005 
by the House of Representatives. Neither is an 
answer or fix to many of the problems out- 
lined in this article and it remains to be seen 
whether the two houses of Congress can work 
out a meaningful compromise. 

We live beside, work with, employ, and 
socialize with foreign nationals from many 
different continents. We must continue to 


strive for our historical competitive edge and 
foreign nationals are an essential part of that 
process. Unconscionable delays and excessive 
backlogs only discourage the best and the 
brightest from joining our ranks and it pre- 
vents families from functioning together as a 
family unit. We can and must do better. = 
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The Mecklenburg Bar Review— 
Give Them an Audience and 


“They Milk it So Hard it Moos” 


By CORBI ANDERSON 


eet the Mecklenburg 
Bar Revue: lawyers by 


day. . . singers, dancers, 


and lyricists by night . . . 


and living proof that you can manage to “have a life” beyond the law. 


The group includes a district court judge, a public defender, an 


attorney at legal services, big-firm lawyers and small-firm 


lawyers, trial lawyers and corporate lawyers, partners and associ- 


ates, and one professional entertainer who is not a lawyer but is 


married to one. They are a busy bunch. By one member's count, 


the parents among the group together have two dozen children 


under the age of 16. 
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The current incarnation of the Bar 
Review began in 1999, when Nancy Norelli 
began her term as president of the 
Mecklenburg County Bar. She made it her 
mission to institute a team-building activity 
that would increase collegiality and profes- 
sionalism. “We convened in January 2000 to 
begin writing a new musical revue to spoof 
ourselves, the judiciary, and current events,” 
says Norelli, now a Mecklenburg County 
District Judge. 

The Bar Revue performs parodies written 
by cast members Brian Kahn and Doug Sea. 
Using well-known tunes from Broadway 
musicals and the pop charts as their starting 
point, they write takeoffs on every imagina- 
ble aspect of our legal system. No group is 
safe from the Bar Revue’s humor. 

The performers take on clients: 

Excerpt from “Hey Big Lender” (a parody of 
“Big Spender” from Sweet Charity) 


The minute I came into town, 

I could see you were a grand institution, 
A real big lender! 

No conflicts I can find. 

What do I have to do 

to be your counsel assigned? 

So, let me get right to the point. 

Not just any bank can pay my kind of fee. 
Hey, big lender, spend. . . 


your legal dime with me. 


They take on judges: 
Excerpt from “Overactive Judges” (a parody 
of “Gary Indiana” from The Music Man) 


Overactive judges, overactive judges, 
they're the ones who 

make the law up as they go along. 
Those overactive judges, 

overactive judges, 

they will not appreciate 

the topic of this song. 


If the Pledge of Allegiance 

mention of God offends you, 

have a court find 

the Establishment Clause extends to 
your own daughter's third grade class 
and all of her friends, too... 

‘til the highest court 

cuts your standing short. 


Overactive judges, overactive judges, 
disregarding precedent 
at quite alarming rates. 
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Those overactive judges, 
overactive judges, 
overactive judges, in OTHER states. 


And, of course, they poke fun at them- 
selves as lawyers most of all: 

Excerpt from “Dream Court Case” (a paro- 
dy of Bobby Darins “Dream Lover”) 


Every night I hope and pray, a dream 
court case will come my way 

Where there is clear liability, and I get 
one-third contingency, 

Because I want a case that’s good as gold, 

I want a dream court case so I'll be rich 


before I’m old. 


How the Bar Revue Was Born 

The Bar Revue, by other names, can trace 
its roots to 1989, when a group of 
Mecklenburg County lawyers got together 
to sing for Law Day. Nancy Walker is the 
only current member of Bar Revue who was 
in that original group. She performed with 
her father, James E. (“Bill”) Walker, who 
died in 1993. Her mother, she says, was their 
biggest fan. 

Former Mecklenburg County Bar 
President C. Sydnor Thompson recruited 
Keith Martin, producer and managing 
director of the Charlotte Repertory 
Theatre, to whip the group into shape. 
Martin's version of his recruitment: “I was 
dragged in kicking and screaming by 
Sydnor Thompson. He brought me in the 
night before a performance for Law Day. I 
got one rehearsal, so it was only triage at 
that point.” 

The North Carolina Bar Association 
asked the group to perform at its state con- 
vention in 1991. At that point, Walker 
says, the Mecklenburg County lawyers bor- 
rowed material from colleagues in the 
Chicago bar. As an old script reveals, the 
group then called itself the “Mecklenburg 
Bar Flies.” 

Then, as now, the group put the lawyer’s 
life—or lack of it—in the spotlight: 

Excerpt from “Write Me a Brief” (a parody 
of Billy Joels “Piano Man”) 


Partners: 

Write me a brief, young associate. 

Write me a brief tonight. 

For I've got two front seats for the 
Hornets game 

And you have from now till daylight. 


Associates: 

I’m the only one here on this Saturday 
And the janitor’s now my best friend. 
And he knows it’s a brief that’s causing 
my grief 

While some partner’s out washing his 
Benz. 


And my office, it looks like a garbage 
dump. 

My social life doesn’t exist. 

Still they keep coming by 

With their files heaped high 

And say “I’m sure youll find time for 
this.” 


Cast member Randy Phillips, who 
describes himself as “one of the older active 
members” in Bar Revue, says the group 
“morphed and reappeared every few years” 
until it reached its current incarnation. 
Others who joined in at various times 
include Charles EF Bowman, Donald H. 
Caldwell, Nicole Brovet Cantu, Mark B. 
Edwards, Judge Shirley L. Fulton, Carolyn 
G. Hisley, G. Martin Hunter, Tamara L. 
Kettner, Leigh Moran, Ron Norelli, R. 
Anthony Orsbon, James Y. Preston, James 
M. Talley Jr, Christian R. Troy, Melvin L. 
Watt, Felicia A. Washington, Regina 
Wheeler, Samuel S. Williams, and P. 
Marshall Yoder. “We have a distinguished 
group of alumni,” Walker says. 


The Director's Take on Bar Revue 

Martin saw the group of singing and 
dancing lawyers, in its various incarnations, 
through 15 years’ worth of performances 
before leaving it last year, when he moved to 
Virginia to become managing director of the 
Richmond Ballet. “I didn’t realize the only 
way to get out of this would be to move out 
of state,” he says. 

Martin “was a patient and always fun 
director,” says Tommy Odom, who has per- 
formed with Bar Revue since 1999. Judge 
Norelli describes Martin as “brilliant.” Cast 
member Manley Roberts says Martin per- 
sonally recruited talent, choreographed 
numbers, ran lights and sound, and “turned 
a series of random songs into a real produc- 
tion.” Martin recruited the group’s current 
musical director, LouAnn Vaughn, a profes- 
sional singer, actress, and dancer in her own 
right. Like Martin, Vaughn is not a lawyer, 
but she notes that being married to one gives 
her ample ammunition to use in Bar Revue. 
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LaVenettra Reaves, LouAnn Vaughn, and Lisa Flowers entice would-be bank clients with the Sweet 


Charity parody “Hey, Big Lender!” 


Martin says the cast members “work 
very, very hard, and they play very, very 
hard. They are not professionals, though 
some could hold their own on the profes- 
sional stage. What others may lack in talent, 
they more than make up for in enthusiasm. 
They kid and prod each other.” In Bar 
Revue, Martin adds, “there are no prima 
donnas, no egos. They are there because 
they want to be there. That makes all the 
difference in the world to their commitment 
to the project.” 

The men in Bar Revue “are never going 
to become dancers,” Martin admits. He 
recalls his first rehearsal with them: “I told 
them, ‘Put your right foot out,’ and three out 
of five put their left foot out. From that 
point on, I knew to put the ladies in front.” 

Martin speaks fondly of the group’s love 
of being on stage. Usually, he explains, a 
show gets tighter and thus shorter with every 
rehearsal, but with this group, “every time, 
it's longer and longer. You need a hook to get 
them off the stage. As individuals, they love 
to perform, especially in front of their peers. 
They make the most of every moment. They 
milk it so hard, it moos.” 

But the Bar Revue members love being 
lawyers as well as being performers, Martin 
says. “ They love their chosen profession. We 
can poke fun at the law in Bar Revue, but we 
can never ridicule it,” he says. One of the Bar 
Revue's favorite finales, There’s No Practice 
Like Law Practice, bears this out. 

Excerpt from “Theres No Practice Like Law 
Practice” (a parody of “Theres No Business Like 
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Show Business” from Annie Get Your Gun) 


There's no practice like law practice, 

a flawed act as we know. 

Fighting for your client can be thrilling, 
standing up in court for equal rights, 
answering a circuit judge's grilling 

to see your billings go to new heights. 
No one partners like law partners, 

they keep you on your toes. 

Even with a turkey that just can't be sold 
your case dismissed, youre out in the cold, 
still you wouldn't trade it for a sack of gold, 
so Bar stand up and crow... 

for that’s all for our show! 


Recent Gigs: From Wilmington to 
Washington, DC 

The Bar Revue has performed in 
Asheville, Wilmington, Raleigh, Statesville, 
and Washington, DC, in addition to its 
hometown of Charlotte. For the NCBA’s 
centennial celebration at its June 2000 con- 
vention in Asheville, Judge Norelli suggested 
a show “as a birthday present from the 
Mecklenburg County Bar.” That perform- 
ance won rave reviews, and the group, 
accompanied by cast members Odom and 
Ray Owens on guitar, sang well into the 
morning, entertaining the crowd that lin- 
gered after the show. 

When Charlottean Norfleet Pruden was 
inducted as president of the NCBA in June 
2002, the Bar Revue prepared a show in his 
honor. The show included an ode to Pruden, 
“This Man Is Our Man,” performed by 


Owens to the tune of “This Land Is Your 
Land.” The Bar Revue then brought that 
show home to Theatre Charlotte, donating 
the proceeds from their sold-out shows to the 
Mecklenburg Bar Foundation’s pro bono fund. 

The Bar Revue made the national scene 
when it was invited to perform in 
Washington, DC, for the American Bar 
Associations Annual Meeting in August 
2002. The group sang and danced at a recep- 
tion at the Cosmos Club honoring North 
Carolinas A.P. Carlton as he became president 
of the ABA. For that performance, “100% of 
us delivered,” Judge Norelli says, “even 
though it meant an 800-mile round-trip trek 
via van for some, and a late night fly-in for 
one proud father on the evening of his son’s 
wedding.” The ABA’s Executive Director 
called their performance the “best entertain- 
ment ever presented at an ABA convention.” 

In 2004, the Bar Revue performed for the 
Mecklenburg County Bar’s first dinner hon- 
oring federal judges. Then came the “2005 
World Tour,” with three performances in less 
than a month—for Calvin Murphy’s induc- 
tion as president of the State Bar on October 
20, for the Eastern District’s dinner honor- 
ing its judges on November 10, and for the 
Mecklenburg County Bar’s dinner honoring 
state judges on November 17. 

During these performances, Judge 
Norelli says, “the audience was stunned by 
Calvin [Murphy] taking center stage with 
women fainting all about.” A vision in white 
polyester, Murphy performed a Barry White 
parody written specially for him: 

Excerpt from “Cant Get Enough of the 
Law, Babe” (a parody of Barry Whites “Cant 
Get Enough of Your Love, Babe”) 


My barand!... 

can't get enough of the law, babe. 
Oh, I don’t know, I don’t know why, 
I cant get enough of the law, babe. 


Oh, and when | read the blue book, 

a tear comes to my eye. 

It’s like the more I learn, 

the more I want, and baby, that’s no lie. 


Tell me, what can I say? 

What am I gonna do? 

I read each case and every statute, too. 
I try to speak at every CLE. 

In the past five weeks, 

I went to twenty-three. 

Oh, all I know is every time I appear, 
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I stand up, the judge walks in, 
I start to sweat, 


look what you got me doin’... 


My barand!... 


Can't get enough of the law, babe. 


Cast member LaVenettra Reaves says pre- 
tending to faint as Murphy made his appear- 
ance has been one of her favorite Bar Revue 
moments. Murphy himself modestly says, “I 
can assure you it’s the first time a woman 
ever fainted over me.” 


The Men Behind the Music: Doug Sea 
and Brian Kahn 

Owens describes the Kahn-Sea writing 
partnership for the Bar Revue as “a Lennon- 
McCartney thing, or perhaps a Gilbert-and- 
Sullivan thing.” 

Sea says he has always been “a bit of a 
punster.” He loves wordplay. He writes songs 
for friends’ birthdays and church follies, as 
well as for the Bar Revue. The key to the Bar 
Revue parodies, he says, is finding a song 
that fits the idea. Sea and Kahn have had 
“some spirited debates over lyrics,” Sea says. 
“He's such a perfectionist, which I’ve come 
to appreciate. We respect each other.” Sea 
also pays tribute to former member Lee 
Spinks, who was “the driving force behind 
the lyrics” when he and Kahn came along. 

The audiences’ response to the Bar 
Revue'’s performances “means a lot to us,” 
Sea says. “It shows that lawyers and judges 
really do want to laugh at themselves. We've 
spared no one. And they've all been good 
sports,” he says. “Lawyers are craving a fun 
way to interact with each other,” and the Bar 
Revue gives them that. 

Sea says his boss at Legal Services of 
Southern Piedmont, where he is a senior 
attorney, has supported his involvement in 
Bar Revue. Sea believes his participation in 
Bar Revue has helped make the Legal Services 
program more visible within the Bar. 

The other half of this writing duo, Kahn, 
was first tapped to write for Bar Revue dur- 
ing law school, when he worked as a summer 
clerk for a firm in Charlotte. He has per- 
formed with the group ever since and has co- 
written two of its major productions. 

Kahn learned to do musical arrangements 
in undergraduate school, when he joined an 
a capella group, Tar Heel Voices, at Chapel 
Hill. He taught himself to play guitar using 
the Internet and describes himself as “a poor 
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guitarist” who plays “mostly chords to cheesy 
‘80s songs.” He grew up listening to Mark 
Russell and Weird Al Yankovic, and he holds 
them responsible for his penchant for parody. 

In addition to writing and performing in 
the Bar Revue, Kahn is the star and driving 
force behind Charlotte SQUAWKS, a musical 
revue that parodies life in the Queen City. 
Martin, who also produced Charlotte 
SQUAWKS, says it’s easy to miss Kahn's 
propensity to “ham it up” when you first 
meet him. “He's quiet, gentle, unassuming,” 
Martin says, “but put him on stage and you 
start to smell bacon.” 

Kahn's sounding board for his parodies is 
his wife, Raizel Arnholt Kahn, who has her 
own litigation practice. She describes her 
husband as “the hardest working person I’ve 
ever met” but adds that “he never shows that 
he’s stressed, even when he has a million 
things going on. He's amazingly calm and 
even-tempered.” Judge Norelli adds: “He 
gets it done, with a big smile on his face. He 
makes everyone else feel good.” 


The Cast Members: How Do They Do 
It? And Why? 


With day jobs that often extend into 
night, how do these lawyers find time for Bar 
Revue? Here’s what a few of the cast mem- 
bers have to say: 

Flowers: “We Manage to Keep a Light 
Heart” 

Lisa Flowers has two demanding faull- 


time jobs—as the mother of four girls, ages 
16, 13, 11, and 2, and as the education law 
attorney for the Council for Children’s 
Rights. “I generally don't get as much sleep as 
most people,” she admits. “You must learn to 
juggle.” Martin notes that “we've used three 
of Lisa’s daughters as stand-ins during 
rehearsals. We haven't used the baby yet.” 
But Flowers has gone through rehearsals car- 
rying one of her daughters. Flowers got an 
undergraduate degree in dance and _per- 
formed and taught professionally before she 
went to law school. “I’m a frustrated dancer 
and performer from way back,” she explains. 
Bar Revue “is what keeps me sane. I can't 
imagine living in Charlotte and working as a 
lawyer without that group. We enjoy per- 
forming, and we enjoy each other's company, 
too. Even at crunch time, we manage to keep 
a light heart.” 

Phillips: “You Don't Begrudge the Time” 

“Tt is daunting juggling commitments,” 
Randy Phillips concedes, but he quickly 
adds, “you don’t begrudge the time” because 
it is such fun. “There’s some value for your 
practice” in being in Bar Revue, he says, 
from “the relationships you establish, and the 
broader perspective you gain on the profes- 
sion.” Standing up in front of a crowd, espe- 
cially for a trial lawyer, is a great experience, 
he adds. Recalling the Bar Revue’s perform- 
ance for the Eastern District dinner in 2005, 
he notes “that’s the only live appearance I’ve 
had” before any of those judges. 


The men of the Bar Revue: They “Don't Know Much About Property,” but they do know “What A 


Wonderful Bar This Can Be.” 
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Hillary Clinton tries to convince husband Bill that its time to “Back The Wife” in the style of Bobby 


Darrins “Mack the Knife.” 


Higgins: “Bar Revue Lets Us Step Back 
and Laugh” 

Sally Higgins is a big believer in multi- 
tasking, and she has to be as the mother of 
three daughters ages 11, 8, and 6, and a 
lawyer with a full-time litigation practice. 
She brings her knitting to the Bar Revue 
rehearsals, she admits, because “I’m not good 
at sitting still.” Higgins says being in Bar 
Revue is “worth the investment. Getting to 
know the other people has been such a gift.” 
She enjoys the fact that members come from 
all types of law practice—criminal and civil, 
public and private, and every subject area. 
Without the Bar Revue, she says, she would 
not have had the opportunity to get to know 
lawyers from such different walks of life. 
“There's so much stress and pressure in what 
we do, and Bar Revue lets us step back and 
laugh at the profession that causes the stress,” 
Higgins says. “We laugh a lot—at every 
rehearsal and every performance.” 

Roberts: “Tf It’s Your Passion, You Have to 
Carve Out Time for It” 

Manley Roberts finds Bar Revue “a per- 
fect antidote to what you do every day in the 
law. You're under stress, worried about saying 
the right thing. Here [in Bar Revue], you let 
it all out, you say what you want to say, and 
everybody takes it and laughs about it.” 
Roberts says he carves out time for Bar 
Revue for his own mental health. “If it’s your 
passion, you have to carve out time for it.” In 
addition to Bar Revue, Roberts is involved in 
the Oratorio Singers of Charlotte. He plays 


18 


jazz piano with a group of friends. For years 
he performed in an a capella jazz group. He 
has also been involved in Chamber Music at 
St. Peter's. Roberts juggles all this while being 
married to a member of the Mecklenburg 
County Board of Commissioners and raising 
two children, ages 9 and 6. 

Owens: “Dont Give Up Outside Interests 
When You Pass the Bar Exam” 

Ray Owens says the opportunity to play 
music and have fellowship with his fellow 
Bar Revue members is “recharging” for him 
professionally. “It’s a pause in what is other- 
wise a demanding profession,” he says. 
“Lawyers are some of the most talented peo- 
ple I know when it comes to creativity and 
performing. Those are clearly parts of our 
tradition as lawyers, whether transactional or 
trial lawyers. It’s important for lawyers to 
maintain their outside interests throughout 
their lives and not just give them up when 
they pass the bar exam.” Owens finds many 
outlets for his interest in music. With 
Asheville lawyer Marc Rudow, he recently 
released a CD, Midnight on the Water, that 
features Irish music and traditional moun- 
tain music. The pair have performed togeth- 
er (with Owens on guitar and Rudow on fid- 
dle) since they were in law school at Chapel 
Hill. 

Walker: “You Just Find the Time to Do 
What You Enjoy” 

Nancy Walker says her strong suit as a 
member of Bar Revue is that “I’m pretty 
unembarrassable.” Indeed, Sea refers to her 


as the group’s “clutch performer,” who “never 
fails on stage.” He also notes that “she has 
written some great songs.” Walker says the 
groups performances in Charlotte are the 
most fun. “We get a little more nervous here, 
and we laugh a little more when we are in 
front of our peers.” It’s important to socialize 
with other lawyers and see them in a non- 
adversarial setting, Walker says. How does 
she find time for Bar Revue? “You just find 
the time to do what you enjoy.” 

Judge Norelli: “Pick Something You 
Think Should Happen” 

“Regardless of how crazy and busy your 
practicing life and home life become, you 
can make time for something you love,” 
Judge Nancy Norelli concludes. “Practicing 
law is so consuming, exhilarating, frustrat- 
ing, and aggravating that it’s often hard to 
save a few minutes for the things that can 
give us a chuckle or a sigh of satisfaction,” 
but these are the things that “may well last 
for a lifetime,” she says. Her advice: “Slow 
down. Enjoy those wonderful colleagues in 
the Bar. Pick something you think should 
happen. Make it happen with other attor- 
neys. The enriched quality of your practice 
will even make some of your working days 
easier.” 


Bar Revue Members 

Lisa C. Flowers, Council for Children’s 
Rights 

Sara W. Higgins, Kennedy Covington 
Lobdell & Hickman 

Brian A. Kahn, Helms Mulliss & Wicker 
Calvin E. Murphy, Murphy & Chapman 
The Hon. Nancy Black Norelli, District 
Court of North Carolina 

Thomas L. Odom Jr., The Odom Firm 
Raymond E. Owens Jr., Kennedy Covington 
Lobdell & Hickman 

Randel E. Phillips, Moore & Van Allen 
LaVenettra Walls Reaves, Mecklenburg 
County Public Defender’s Office 

Manley W. Roberts, Helms Mulliss & 
Wicker 

Douglas S. Sea, Legal Services of Southern 
Piedmont, Inc. 

Nancy E. Walker, Whitesides & Walker 
LouAnn Vaughn, Musical Director = 


Corby Anderson is a partner in the 
Charlotte office of Helms Mulliss & Wicker, 
PLLC. Her practice focuses on intellectual 
property and media law and commercial litiga- 
tion. 
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YOUR OWN 


REAL ESTATE 
CLIENTS 


COUNT ON YOUR 


UNBIASED COUNSEL. 


YOU SHOULD EXPECT NO LESS 
FROM YOUR TITLE COMPANY. 


but who are they really and who do they work for? Ifan agency owned by alender, a realtor oradeveloper 

is used, can you be confident your clients are getting the best premium rate, the best coverage, and 
unbiased council? United Title is owned by two attorneys with 65 years experience in title insurance who are 
always available to discuss your title insurance needs. United has three attorneys available to assist at any time, 
and is dedicated to the real property attorneys and their clients in North Carolina. Only one title agency can offer 
the level of expertise, dedication, and support for the attorneys of North Carolina — United Title Company. 
Call United Title Company today. 800.662.7978 


T JERE ARE PLENTY OF TITLE INSURANCE AGENCIES IN BUSINESS IN NORTH CAROLINA 


(1 UNITED TITLE COMPANY 


TOLL FREE 800.662.7978 - POST OFFICE BOX 30906, RALEIGH, NORTH CAROLINA 27622 


Ideals and High Heels— 


A Look at Wake Forest Universitys 
Elder Law Clinic 


BY KATE MEWHINNEY 


Wake Forest’s law students give many 
reasons for signing up to take the course 
called The Elder Law Clinic. As their pro- 
fessor, I have learned there is more to this 
story. Why put in long hours at the clinic, 
meeting clients, juggling cases, and tackling 
new legal issues?! 

To quote one student, “I learned to wear 
heels in this course.” The students really like 
wearing those nice outfits and looking like 
young professionals! Even better, their class- 
mates ask them if they have that most valu- 
able of things: a job interview. 

Changing from college garb to office 
attire is just the superficial side of the many 
changes going on in these soon-to-be 
lawyers. Besides trying on that new persona 
in a power suit, students want to help those 
in need and to explore a rapidly growing 
field of practice. As their mentor and pro- 
fessor, it is a genuine pleasure for me to 
teach them and watch them mature as attor- 
neys. 

Coming to The Elder Law Clinic well- 
prepared by the school’s traditional faculty, 
the students are eager to put into practice 
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would like to help my parents as they get older. I want to give 


back to the community. I am thinking of elder law as a pos- 


sible career path. I learn better by doing. 


sea 
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what they learned about 
civil procedure rules, will 
drafting doctrines, and 
family law principles. 
Only after the mid-point 
of law school are they 
permitted to actually rep- 
resent clients.2- Whether 
students are headed for a 
general civil practice that 
is seeing more “elder law” 
cases? or to a corporate 
setting that addresses the 
“mature market,” this 
clinical experience is a 
good strategic move on their part.* Let’s first 
take a look at some basics about the pro- 
gram. 


Short History and the Structure 
Around 1990, Wake Forest Law School 
Dean Robert K. Walsh learned that the uni- 
versitys medical center was planning a 
multi-disciplinary center on aging. Looking 
to increase the law school’s clinical offerings, 


Dean Walsh collaborated with then dean of 
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the medical school, Dr. Richard Janeway,” 
to include an elder law program. With a gift 
from R.J. Reynolds in honor of its retired 
CEO, J. Paul Sticht, such an innovative cen- 
ter was soon on the drawing board.° Several 
years later, the J. Paul Sticht Center on 
Aging and Rehabilitation opened at the 
Wake Forest University Baptist Medical 
Center.” 

This partnership has evolved into an 
exciting and mutually beneficial relation- 
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ship. But more about that later. 

Who gets legal assistance at The Elder 
Law Clinic? Most clients are retired people 
who live in the community, and all must be 
age 60 or older. The legal services are pro- 
vided at no charge, pursuant to ABA accred- 
itation rules for law school clinical pro- 
grams. These rules also bar students from 
being paid when enrolled in a clinical pro- 
gram.® Clients must meet financial eligibili- 
ty requirements? and some types of cases are 
not accepted, such as traffic, personal injury, 
criminal, and business matters. Clients of 
The Elder Law Clinic are generally from 
Forsyth County or nearby counties. They 
apply for services by completing an applica- 
tion form that is available by calling the clin- 
ic or found on its website. !9 

A part-time, one semester clinical experi- 
ence is intense. Each student meets his or 
her first client within a week of starting. To 
increase the student's comfort level, the ini- 
tial cases assigned are typically single issue 
matters. One client wants a power of attor- 
ney and a living will. Another client has a 
creditor hassling him about past due pay- 
ments. Cases are also assigned to match the 
students interests. A student may even 
come with a passion for will drafting, having 
enjoyed their “Dead People” classes with 
Professors Patricia Roberts or Don 
Castleman.!! Within a few weeks, the stu- 
dent is juggling a variety of cases. 

Each week, the class meets as a group at 
the law school. This two hour class, general- 
ly taught by the clinical professor, covers 
substantive law and _ lawyering skills. 
Interviewing techniques and ethical rules are 
emphasized. Substantive topics covered 
include guardianship law, estate planning 
issues for the small estate, and long term 
care insurance. Winston-Salem elder law 
attorney Bailey Liipfert is a popular guest 
lecturer, explaining long-term care planning 
issues and the broad range of cases his firm 
handles in elder law and disability law. ! 


Doctors and Lawyers—Working 
Together? 

The Elder Law Clinic’s location in a 
vibrant teaching hospital, the Wake Forest 
University Baptist Medical Center, allows it 
to include experienced physicians in train- 
ing the students. Legal issues often arise due 
to health problems, so students need some 
knowledge of the terminology of geriatrics, 
psychiatry, and neurology. In class, a board- 
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certified physician provides an overview of 
mental capacity issues. This helps the law 
students better handle guardianship cases 
and matters in which competency is an 
issue. 

Under the leadership of the medical 
school’s Dean William Applegate, the teach- 
ing partnership has continued to flourish.!9 
An experienced member of the medical 
school faculty takes the law students 
through an intensive care unit. These practi- 
tioners are the best teachers to explain the 
realities of end-of-life care and the benefits 
and limitations of advance medical direc- 
tives, 4 Hospice and palliative care are dis- 
cussed, including basic Medicare coverage 
rules. Because elder law is by its nature a 
multidisciplinary practice, students need to 
have some understanding of these impor- 
tant areas of health law. 

One final aspect of this medical-legal 
partnership is worth noting: this collabora- 
tion has allowed a coordinated response to 
proposed legislation affecting health care for 
the elderly. Several years ago, when a bill was 
introduced into the General Assembly that 
would have made it a felony to “assist in sui- 
cide,” the Elder Law Clinic was able to serve 
as a catalyst to present a thoughtful 
response.!> Concerns were raised by a wide 
range of medical professionals that such a 
law would stifle good end-of-life palliative 
care. Health care providers would be scared 
off from providing adequate pain medica- 
tion. Moreover, there was no evidence of 
any problem of “assisted suicide.” Working 
relationships that had been built between 
lawyers who care for the elderly and their 
medical counterparts bore fruit. Many 
prominent physicians and health care 
providers contacted their legislators to argue 
against the bill. Ultimately, both the Elder 
Law Section and the Health Law Sections of 
the North Carolina Bar Association 
(NCBA) opposed the bill, and were soon 
joined by the NCBA Board of Governors. 
When lawyers and doctors are often at odds 
over such issues as malpractice litigation, 
Wake Forest’s leadership in partnering with 
the medical community stands out as a 
hopeful exception. 

But let us return to the law office set- 
ting—the clinic where the students spend 
most of their time. Direct client representa- 
tion means a lot of interviews, fact gather- 
ing, advice letters, and figuring out what 
laws apply. Students cut their teeth on basic 


wills, powers of attorney, consumer law 
advice, guardianship cases, and advice on 
Medicaid coverage of nursing home care. 

Many cases arise from a person’s loss of 
mental capacity. Perhaps a business persuad- 
ed an impaired elder to enter into an uncon- 
scionable contract. A relative might be seek- 
ing to be appointed guardian for a person 
with advanced dementia, or a completely 
debilitating stroke, or accident. Financial 
exploitation is sometimes the issue. 

Here is just one example—call him Mr. 
Smith. When this retired factory worker 
developed dementia, Mr. and Mrs. Smith 
and their adult children decided that the 
eldest daughter should help the parents. She 
took Mr. Smith to “her lawyer” to sign a 
power of attorney. Then, she took her father 
to change his bank accounts to “joint with 
right of survivorship (JWROS).” 

As a result of the change on the accounts, 
when Mr. Smith passed away, this one 
daughter got over $100,000—all that her 
parents had accumulated. However, Mr. 
Smith had a will in which he left everything 
to his wife and, if she wasn’t living, in equal 
shares to his seven children. This raised an 
obvious question: when his daughter took 
him to change the accounts, did Mr. Smith 
realize the import of the change to JWROS:? 
Probably not. Law students Angela Cinski 
and Walter “Trip” Baker, now both practi- 
tioners in this state, did a superb job repre- 
senting the widow in Forsyth County 
Superior Court. They drafted a complaint 
alleging breach of fiduciary duty and asking 
the court to impose a constructive trust on 
the funds. Preparing briefs, exhibits, and 
witnesses for the trial was a demanding but 
wonderfully educational experience for both 
students. 

When the defendant filed bankruptcy, to 
try to discharge the state court judgment 
won by the students, another student—the 
next semester—took over and successfully 
argued that federal bankruptcy law barred 
the discharge of this type of debt. And that 
student won, too. 

Students often advise families who have a 
relative in a nursing home. During the 
spring semester of 2006, second year stu- 
dent Suzanne Pomey helped a woman 
whose husband had an accident and 
requires nursing home care. The federal 
Medicaid program is covering part of the 
cost, but most of the husband’s income was 
also having to go towards his care. This left 
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the wife with very little to live on. Under 
federal law, if the “community spouse” can 
establish in court that she needs more 
income, more income can be allocated to 
her from the “institutionalized spouse.” 
Suzanne gathered the facts, drafted the nec- 
essary pleadings, and obtained the court 
order that her client needed. 

Community education is a part of the 
students’ experience. They each give a pro- 
gram, usually to a church or community 
group of seniors. Topics range from advance 
medical directives to avoiding consumer 
scams. Some years ago, for example, Jennifer 
Patterson gave a talk to a group of retired 
Western Electric employees about the com- 
plex topic of Medicaid coverage of nursing 
home care.!© These programs give students 
a chance to think on their feet and to see 
how a presentation about the law can be a 
useful client development tool. 

Each student in The Elder Law Clinic 
has at least one client who is home-bound or 
living in a nursing home or assisted living 
facility. The students also visit a respite care 
program for people with dementia. The 
legal lessons? They learn about “levels of 
care” and the legal rights of the residents of 
long term care facilities. 

Office management issues are another 
part of the learning experience in The Elder 
Law Clinic. Students sign off on weekly 
“conflicts” checks, as in any law firm, in case 
a conflict is not picked up by the computer- 


ized checking system. Also, the important 
role of support staff to a successful practice 
quickly becomes apparent to the law stu- 
dents. They see the client coordinator, Jan 
Scales, as she patiently handles and screens 
telephone calls, carefully reviews letters and 
documents for accuracy, and helps the pro- 
gram turn out the best possible legal work. 
Students are trained to keep thorough file 
notes, from the initial interview, through 
phone calls and client meetings, to the final 
case disposition. They learn to follow proto- 
cols requiring the use of engagement letters 
and letters terminating the representation. 
Clear and regular communication with the 
client is emphasized. 


From High Heels to High Ideals 
Besides teaching lawyering skills and 
legal principles, The Elder Law Clinic seeks 
to impart to students a commitment to the 
ideal of compassion and commitment. 
Hopefully this ethic of service will grow 
so that, as lawyers, they will carve out the 
time to help others. They might accept pro 
bono referrals from legal services, join the 
board of a non-profit group, or manage 
their law firm’s pro bono program.!’ This 
generosity is modeled for them by the 
North Carolina Bar Association, whose 
foundation has provided funding for a 
Client Needs Fund at the clinic for several 
years.!8 The ideal of reaching out to others 
is the first one articulated for attorneys!? 


Angela Kreinbrink (spring 2006 student) confers with geriatrician Mary Lyles, MD. 
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and is a focus at Wake Forest University, 
which has as its motto, “Pro Humanitate” 
(for humanity). 

Collegiality among lawyers is another 
professional ideal the students learn. As a 
solo practitioner with ten new associates 
every six months, I am especially thankful 
that my colleagues in the bar share their 
expertise.2? We also turn to the other fine 
clinical law programs in this state. Just 
recently, for example, law student Kara 
Sullivan represented a grandmother who 
had adopted her minor grandchild. Due to 
an illness, the grandmother wanted to make 
arrangements for this child in case of death 
or disability. On this matter, the Elder Law 
Clinic was assisted by Duke Law School's 
AIDS Legal Project. Kara learned from the 
experts how to set up a “standby guardian- 
ship” for her client.?! 

Wake Forest’s “pro humanitate” extends 
to lawyers, of course, and so The Elder Law 
Clinic also provides resources in a variety of 
ways to the bar. Besides having a library 
available for lawyers, it maintains the most 
extensive collection in the state of Internet 
resources for the older client.2* Links are 
provided to state and federal regulations, 
ethics materials, recommended books, and 
legal organizations and advocacy groups. 
Other resources include a PowerPoint pres- 
entation on how to select a long-term care 
insurance policy,”? a link on locating an 
elder law attorney in another state,24 and 
brochures developed by The Elder Law 
Clinic, such as “Consumer Tips on Nursing 
Home Discharge.”?> Students participate in 
developing materials that may be of use to 
the bar, such as a resource list on “Estate 
Planning for Unmarried Couples”?° recent- 
ly added to the clinic’s website. They are 
encouraged to write articles for practition- 
ers.27 

Students in The Elder Law Clinic find, 
upon graduation, that they sometimes are 
teaching their elders in their firms. They also 
have become leaders in the bar, teaching 
overflow audiences at CLE programs on 
elder law, as have Tate Davis of Lewisville, 
Caroline Knox of Hendersonville, and 
Aimee Smith of Winston-Salem. And they 
share their expertise and time by participat- 
ing in the leadership of the rapidly growing 
Elder Law Section of the NCBA as have 
Christopher J. Leonard of Wilmington and 
Jennifer Barnhart Garner of Pinehurst, 
among others. Many of them, like Heather 
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Johnson Bowen, share their expertise by 
assisting hospice programs in community 
education programs. 

Ethics are a fundamental lesson in The 
Elder Law Clinic. It may surprise the reader 
that the hardest topic is often “Who is the 
client?” If the elderly client is accompanied 
by his family, the student learns to direct his 
or her attention to the client.28 In most 
cases, the first and only face-to-face inter- 
view is with the elderly client. In this meet- 
ing, rapport is built and the student and 
client can clarify the client's goals and to 
whom disclosures are made. Then, in an 
engagement letter, the student confirms the 
list of persons to whom disclosures can be 
made. Students are trained to give the con- 
fidences of an elderly client the same respect 
as those of other clients.?? 

In some cases, the clinics brochure 
“Why Am I in the Lobby?” is given to the 
elderly client’s family. It helps to gently edu- 
cate the family about the issues of client 
identification, conflicts of interest, compe- 
tency, and confidentiality. This brochure has 
been adopted by the American Bar 
Association,” the Canadian Bar Association 
(in both French and English), and Solicitors 
for the Elderly, a practitioners’ organization 
in the United Kingdom. 

The Elder Law Clinic also has served as a 
resource to the State Bar when professional 
ethical issues arise regarding elderly clients. 
The clinic provided input on ethics opin- 
ions regarding the preparation of powers of 
attorney,>! the representation of impaired 
clients in guardianship cases,?* and the clar- 
ification of the attorney's role when first 
approached by the family member of an eld- 
erly person who may become a client.>? It 
has obtained an Ethics Advisory Opinion 
clarifying that an attorney may breach con- 
fidentiality to disclose a violation of elder 
abuse statutes.>4 

The ideals studied in The Elder Law 
Clinic go even further than community 
service, professionalism, and_ professional 
ethics. Students grapple with how best to 
balance the elderly client’s goal of independ- 
ence—an ethical ideal expressed in the prin- 
ciple of autonomy—with society's interest 
in protecting vulnerable people from 
exploitation, expressed in the ethical con- 
cept of beneficence. This dilemma is not a 
theoretical academic exercise in this course. 
Consider the student who represents an 
impaired elderly person whose family wants 
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Elizabeth Bernard (spring 2006 student) meets with a hospitalized client. 


their parent forced out of her home and into 
someplace “safe.” When a clinic student 
serves as this client's court-appointed 
guardian ad litem in a guardianship case, the 
clash of ideals can leave that student with his 
or her first gray hairs. Until recently, the 
duty to serve as a zealous advocate was not 
clearly set out in state law, though it was elo- 
quently presented by a national leader in the 
field of elder law and disability rights, A. 
Frank Johns of Greensboro.?? 

A young law student in The Elder Law 
Clinic may find himself pondering some 
difficult questions. Some of their clients are 
dealing with major health problems, such as 
a stroke or Alzheimer’s disease. Is this the 
person’s sole responsibility, or should society 
step forward to help? How far should the 
“ideal” of personal responsibility be taken? 
From the perspective of an advocate for 
older people, it seems the pendulum may 
have swung too far. Families provide most of 
the long term care in this country. Older 
people themselves and women in particular 
bear the heaviest load. They do this for no 
pay and often at a great sacrifice to their 
health and economic security. Does our 
health care policy—those laws embodied in 
Medicare and Medicaid—treat equitably 
those with chronic illness? 

The tension between ideals of independ- 
ence and autonomy versus social responsi- 
bility underlie many of the cases handled in 


the clinic. Like other busy practitioners, we 
do not spend enough time focusing on this 
big picture in The Elder Law Clinic.>° Class 
discussions do not do justice to the enormi- 
ty of the ethical challenges faced by our 
aging society. It is apparent our current 
approach to long term care is less than ideal, 
for example, unless one is wealthy. Middle 
class families are left with their heads spin- 
ning and wallets empty when faced with 
expensive long term care. 

There is much to learn and much advo- 
cacy to be done. The law students learn pro- 
fessional ethics and the ethic of service to 
others. Most importantly, their generation 
will decide what is the right thing to do for 
the growing numbers of older people. 

Wake Forest University’s commitment to 
helping others while teaching students is 
demonstrated in many arenas. In the 15 
years since it was created, The Elder Law 
Clinic has come a long way. = 


Professor Mewhinney, who has been the 
managing attorney of the clinic since it was 
started in 1991, is a former chair of the North 
Carolina Bar Association’s Elder Law Section. 
She is a Certified Superior Court Mediator 
and is certified as an elder law attorney by the 
National Elder Law Foundation, a specialty 
recognized by the North Carolina State Bar 
Board of Legal Specialization. 


For elder law resources, see the website of 
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winning edge 


the Wake Forest University Law School’ Elder 


Law Clinic: www.law.wfu.edu/eclinic. 


Endnotes 


1. A traditional law school class offers one credit per 
classroom hour. In The Elder Law Clinic, students get 
four credits, or 40% of the normal academic credit. 
They put in a minimum of ten hours: eight hours in 
the clinic and a two hour weekly class. 


i) 


. Students become “Certified” by the State Bar only 
upon approval by the law school dean, if under the 
supervision of a licensed attorney. Rules and 
Regulations of the NC State Bar, Subchapter C, Sec. 
0200, Rules Governing the Practical Training of Law 
Students. 


Oo 


. Elder law is a broad field and most attorneys handle 
only several aspects of it. Historically, it came out of 
the estate planning and probate field, and now 
includes issues of long-term care planning, health 
care decisions, elder abuse and breach of fiduciary 
duty litigation, age discrimination, public benefits, 
and disability law. Typical litigation also includes 
guardianship, will contests, and nursing home neg- 
ligence. 

4. For some basic demographic information, see 

http://www.aging.unc.edu/infocenter/slides/index.ht 

ml or _ http://www.census.gov/prod/2001 pubs/ 

c2kbr01-10.pdf 


. Janeway was dean of the School of Medicine from 
1971 to 1994. 


6. The Elder Law Clinic was initially funded in part by 
the US Department of Education, in a program to 
teach law students and increase legal services to 
under-served communities. Since the mid-90’s, it has 
been funded primarily by the university, including 
the School of Medicine. Foundations, law firms, and 
individual attorneys have made financial contribu- 
tions to The Elder Law Clinic. For information on 


how to contribute, contact Margaret Lankford at 
(336) 758-5431. 


. The elder law program was named The Legal Clinic 
for the Elderly for about the first ten years of its exis- 
tence. 


WW 


™ 


8. Many students also enroll in the law school’s 
Litigation Clinic, directed by Clinical Professor Carol 
Anderson. In this program, they are placed in a vari- 
ety of settings, both civil and criminal. 

9. Currently, the income limit for a single person is 
$1,700/month and for a married couple it is $2,200. 


10. Clients are only seen during the academic year, 
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NLRG 


National Legal Research Group 
CHARLOTTESVILLE, VIRGINIA 


Put us to work helping you win today. 
1-800-727-6574 or researchenirg.com 


Fast, Affordable, Specialized 
Research, Writing and Analysis 


For more information, and to see what your 
peers are Saying about us: 


although The Elder Law Clinic is open year-round. 
During months that the law school is not in session, 
the managing attorney and a paid summer clerk han- 
dle on-going cases. 


11. “Dead People” is the law student terminology for 


“Decedents Estates and Trusts.” 


12. Liipfert is a partner with the firm of Craige, Brawley, 


Liipfert and Walker, and is certified as an elder law 
attorney by the National Elder Law Foundation. 


13. The students have the option of attending a 


Memory Assessment Clinic or a Geriatric 
Consultation Clinic, which address issues of demen- 
tia, polypharmacy (drug interactions), depression, 
and ability to live alone. The medical center also has 
provided opportunities for the law students such as 
participating in the medical center’s ethics commit- 
tee, observing the administration of electroconvul- 
sive therapy (ECT), and attending meetings of the 
Institutional Review Board, a federally-mandated 
approval mechanism for all human research proj- 
ects. 


14, For a thought-provoking article on this topic, see 


Carl E. Schneider, “After Autonomy,” 41 Wake Forest 
L. Rev. 2, 411, 425-429 (Summer 2006). Regarding 
the limited effect of the federal law aimed at increas- 
ing the use of advance directives, see Edward J. Larson 
& Thomas A. Eaton, “The Limits of Advance 
Directives: A History and Assessment of the Patient 
Self-Determination Act”, 32 Wake Forest L. Rev. 249 
(1997). 


15. Senate Bill 145 of the 2003-2004 Session. 
16. Patterson is now a practitioner in Charlotte. 


17. Many local lawyers, too numerous to name, have 


generously assisted The Elder Law Clinic by taking 
referrals. Most recently, these include David Pishko, 
Clyde Cash, Edward Griggs, Susan Ryan, V. Tate 
Davis, Scott T. Horn, Aimee L. Smith, and Penni 
Bradshaw. Tripp Greason, an attorney at Womble 
Carlyle, coordinates that firm’s pro bono program and 
has been invaluable in arranging for assistance to eld- 
erly clients. The firm of Kilpatrick Stockton has done 
terrific work representing grandparents who have cus- 
tody of minor grandchildren. 


18. The fund covers expenses such as court costs, filing 


fees for powers of attorney, and litigation expenses. 


19. NC Rules of Professional Conduct, Rule 0.1(A), 


provides that a lawyer is “a public citizen having spe- 
cial responsibility for the quality of justice.” 


20. Some of the attorneys who have assisted, on a con- 


sultative basis, included Gail Arneke, Robin Stinson, 
Anna Caldwell, and Mark Addison. 


21. See G.S. 35A-1373. 


22. http://www.law.wfu.edu/lawyerinfo.xml. Readers 
interested in getting a twice-yearly newsletter mailed 
to them should contact Jan Scales at 


scalesjn@law.wfu.edu or by calling (336) 713-8630. 


23. http://www.law.wfu.edu/legalinfo.xml, under 
Long Term Care Insurance. 


24. http://www.naela.com/ 


25. hettp://www.law.wfu.edu/Prebuilt/NHdischarge. 
PDF 


26. http://www.law.wfu.edu/x5468.xml. This resource 
is both for gay and lesbian couples and for the increas- 
ing number of older heterosexual couples who choose 
not to marry. 


27. Articles written by students for Elder Law, the 
newsletter of the NCBA Elder Law Section: Susan J. 
Ryan, “The Risks of the Easy Power of Attorney,” 
Vol. 8, No. 4 (May 2004); Robert E. Rude, MD (Dr. 
Rude was a student in the clinic, after many years in 
medical practice), “Physician Orders for Scope of 
Treatment (POST),” Vol 9, No. 2 (Dec. 2004). 


- Articles written by students in collaboration with 
Prof. Kate Mewhinney for that newsletter: “Three 
Simple Steps Lawyers Can Take to Protect a Home: 
Medicaid and the ‘Intent to Return Home’ Rule,” 
March 2003, John T. Griffin, reprinted in newsletters 
of Real Property Section (June 2003) and Estate 
Planning Section (Nov. 2003); “Prosecuting and 
Preventing Financial Abuse Under Powers of 
Attorney,” Jan. 2002, Alex N. MacClenahan. 


- Using research by student Karen W. Neely, see: Kate 
Mewhinney, “Gifts with Powers of Attorney—Are 
We Giving the Public What it Wants?” 35 Wake Forest 
Jurist Magazine (Summer 2005) 14-17; reprinted in 
The NC State Bar Jl, Vol. X, No. 4, Winter 2005; 
reprinted in Experience magazine, ABA Senior 
Lawyers Division, Vol. 16, No. 3, Spring 2006. 


28. Often, but not always, the client chooses to include 
the relative at the end of the interview. But the risks 
of “undue influence” and unintended family domina- 
tion during the interview merit careful attention. 


29. For a comprehensive overview of ethical issues in 
elder law, the reader is referred to the NAELA Journal, 
Vol. 2, No. 1 (2006), which focuses on this topic. To 
obtain a copy, contact NAELA at (520) 881-4005, 
ext. 115 or email Jonathan’ Boyle at 
jboyle@naela.com. 


30. The ABA brochure can be seen and ordered at 
http://www.abanet.org/aging/lawyerrelationship. pdf. 


31. 2003 Formal Ethics Opinion 7. 
32. 1998 Formal Ethics Opinion 16. 
33. 2003 Formal Ethics Opinion 7, Inquiry #4. 


34. EA 2394, at http://www.law.wfu.edu/prebuilt/ 
EA2394-Ethics&FinancialAbuse.pdf 


35. Frank Johns was the first chair of the NC Bar 
Association's Elder Law Section, which now has almost 
500 members. He was also the president of the 
National Academy of Elder Law Attorneys (NAELA), 
which has 5,000 members, and is a fellow of both 
NAELA and the American College of Trust and Estate 
Counsel (ACTEC). N.C.G.S. Sec. 35A-1107(b) now 
requires that the guardian ad litem present the respon- 
dent's views to the court. Previously, guardians ad litem 
would generally present only their views on what was 
in their client's “best interests.” 


36. Fortunately, the law school faculty includes Professor 
Mark A. Hall, a national expert in health care law and 
public policy. 
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In Search of a “Pretty Pig” 


BY -|AMES EARL YY) R. 


ason sought the golden fleece, Moses the Promised Land. My quest was to try 


and find all of the best barbecue places in each of the 100 counties in North 


Carolina, critique them, and write a book about my findings. 


In preparation to write this book, I traveled 
extensively in all 100 counties of this great 
state, drove more than 18,000 miles, talked to 
more than 1,500 people, and critiqued 228 
barbecue places in six months. This journey 
took me from the outer banks to the border of 
Tennessee. I tried to learn as much as I could 
about raising hogs, methods of cooking bar- 
becue, various kinds of sauces and dips, and 
the history of the people who raise the hogs, 
cook the barbecue, and those privileged to 
enjoy it. 

After completing my journey, I concluded 
that: 

# BARBECUE IS COLOR BLIND. 
Native Americans shared their method of 
cooking meat slowly over live coals with white 
settlers who later shared these skills with 
blacks who developed and refined these skills 
in their roles as cooks and barbecue journey- 
men. The blacks shared some of their cooking 
skills and secret recipes with whites. Today, 
whites and blacks share their wonderful slow 
roasted product with every nationality that 
makes up this wonderful melting pot we call 
America. 

m BARBECUE IS TRADITION. Those 
dedicated souls who spend 14-16 hours a day 
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producing good barbecue take pride in the 
fact that their place has been in business for 
40, 50, or 60 years and that it was founded by 
their grandparents or parents and is now car- 
ried on by the third or fourth generation. 
Such places with their retro 50’s décor seem to 
take us back to a kinder, gentler time. 

» BARBECUE IS A BONDING 
AGENT. Perhaps more than any other casual 
dining food, barbecue brings together people 
of different races, creeds, religions, and socioe- 
conomic levels. Pull into the parking area of 
any good barbecue place and you will see lux- 
ury motorcars, SUVs, pickup trucks, motor- 
cycles, and junkers that barely made it to the 
lot. Professionals, educators, athletes, skilled 
and unskilled workers, unemployed, and 
winos come together to share what may be 
their only common interest—good barbecue. 

m BARBECUE IS UNIVERSAL. 
Barbecue is found in some form in each of our 
United States and it is generally found in some 
form in every country on the planet. People 
like the taste of slow roasted meat. The animal 
or critter (or the parts thereof) that produce 
this treat may not have made our A list, but 
for a certain group of people in a particular 
place, it was good barbecue. 


Jim Early 


I am a trial lawyer who speaks nationally 
on quality of life, stress management, and the 
tenants of less is often more. Therefore, I had 
to find a window that would permit me to do 
the field research for this project without 
stringing it out too long, and to continue to 
serve my clients and keep my speaking 
engagements. Careful review indicated this 
was most doable May through October. In 
May 2001, I commenced a regime of practic- 
ing law 40 hours in four days. This usually 
entailed 14-15 hours a day at the office. On 
Thursday night I would bail out and drive to 
the area I intended to work Friday, Saturday, 
and Sunday, if possible. I would arrive at some 
small town and find a room around midnight. 
If 1 could not find a room, I slept in my Blazer 
and washed up at a truck stop. At 5:00 a.m. I 
was up talking to anyone I could find at busi- 
nesses, truck stops, restaurants, etc. about bar- 
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becue. The question I posed was, “If your best 
friend was celebrating a birthday today and 
wanted to eat barbecue, where in this county 
would you take them as a treat?” When I had 
a list of names, I commenced my daily search. 
As soon as the kitchen staff was in the closest 
restaurant, so was I. When they were cutting 
out the lights at the last place I could find that 
day, I trundled off to yet another small-town 
motel and repeated this scenario on Saturday. 
Sunday morning I slept in and returned home 
to do about five hours of dictation of my notes 
on Sunday afternoon. Sunday night I crashed. 
I repeated this scenario every week for over six 
months. 

In an effort to be ethical and fair about cri- 
tiquing each place, I decided not to eat any 
meals, snacks, or beverages while on the road. 
This enabled me to stay constantly hungry 
and wanting to eat at every place I stopped. I 
generally could critique three to four places a 
day. I would order a sample of the barbecue in 
all the ways that it was served—chopped, 
coarse chopped, and sliced—along with a 
tablespoon of slaw, one hushpuppy, and a 
milkshake cup with water and slices of lemon. 
I would cleanse my palette with the lemon 
water before attempting to taste the barbecue. 
I would then take a bite, taste it like a wine, 
and write what I experienced. This was fol- 
lowed by more lemon water and repeated with 
the other styles of barbecue. I tasted the sauces 
individually with a spoon in the same fashion. 
I then added sauces on the meat. I tasted the 
slaw and ate half a hushpuppy. I did not try 
the side dishes. I ate Altoids between each bar- 
becue place to again freshen my palate. 

I was able to stay perpetually hungry all 
day since I never ate more than several spoon- 
fuls of food and half a hushpuppy at any one 
place. I did not feel it was fair to the next place 
I would visit if 1 had curbed my hunger by eat- 
ing at the previous place. I also tried to prevent 
saturating my palate with the barbecue or 
sauce flavors of the previous place that would 
impede me from having a fresh taste for the 
next offering. 

I actually lost 15 pounds during the six 
plus months I did field work for the book. I 
guess between eating healthy and heart wise 
four days a week, I inadvertently backed into 
a mini Adkins diet during my field work. My 
blood pressure (generally 150) dropped to 
132 from the time I had it checked before 
starting this project until completing it six 
months later. 

Inevitably when people find out that I 
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have written this book, they ask the question, 
“Which is the best in the state?” There is no 
correct (politically or otherwise) answer to this 
question. There are a number of good barbe- 
cue places across this state. There are barbecue 
places in some areas that are equally as good as 
barbecue places in other areas of the state, but 
their style of cooking and sauces are differ- 
ent—good nonetheless. To be included in my 
book, a barbecue place had to meet three cri- 
teria: (1) it had to cook its own pork; (2) it had 


to make its own sauce or dip; and (3) the bar- 
becue, the sauces, the slaw, and hushpuppies 
(to my taste) had to be GOOD! I made the 
assumption that if they could cook good bar- 
becue, come up with their own sauce or dip, 
and fix good slaw and hushpuppies, they 
could probably come up with good side dish- 
es and desserts as well. People come to barbe- 
cue places to eat barbecue, they do not 
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The Fun Tribe—aka The North 


Carolina Barbecue Society 


BY JAM ES) BART Yoel R 


claimed the former, but have been remiss in establishing 


the latter. It is time we step up as a state and rightfully 


claim what many of us have known for a long time—that 


orth Carolina is not 


only First in Flight, 


but also the “Cradle of 


‘Cue.” We have long 


North Carolina originated barbecue (it’s a noun), we produce the BEST, and we are the “Barbecue Capital of the World.” 


A number of states and some cities have 
their own barbecue society. Kansas City has 
had the Kansas City Barbeque Society (KCBS) 
for 20 years. It is well known, well run, and has 
6,000 members and chapters in all 50 states 
and a number of foreign countries. North 
Carolina has never had a barbecue society and 
we should have had the first. Barbecue started 
on our eastern shores, it did not start in Kansas 
City, Texas, Memphis, Chicago or any other 
place claiming to be a barbecue Mecca. 

North Carolina needs a good strong barbe- 
cue society to promote our agriculture— 
nationally and internationally. We are the sec- 
ond largest pork producing entity on the plan- 
et. Sampson and Duplin Counties are the two 
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largest pork producing counties in the world. 
North Carolina is synonymous with great bas- 
ketball and great barbecue. Millions of words 
are written about our basketball, but few writ- 
ers truly understand our uniqueness in the 
world of barbecue. 

The North Carolina Barbecue Society 
(NCBS) will have its own bi-monthly newspa- 
per, The Squealer, that will be the voice and 
carry the news of the Tar Heel barbecue world. 
We will sponsor educational programs at all 
school levels regarding North Carolina and its 
barbecue heritage. We will participate in films 
and documentaries regarding North Carolina’s 
culture and barbecue history. I have already 
assisted in a film called “Barbecue is a Noun” 


that played the River Run Film Festival to 
wide acclaim and is currently playing at vari- 
ous film festivals nationwide. 

NCBS, a non-profit corporation, will sup- 
port and promote ALL North Carolina barbe- 
cue events statewide and assist (if asked) in any 
way that is appropriate in keeping with its 
charter purposes. Its goal is to preserve our bar- 
becue heritage and to promote North Carolina 
as the “Barbecue Capital of the World.” 

We need to preserve our barbecue culture 
and our barbecue heritage. To that end, NCBS 
will produce videos of the present living pit 
masters as they work their magic at the pits 
and capture their wonderful stories, experi- 
ences, and grilling methodology, so it will not 
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be lost with the passage of time. I have also 
arranged with my friends who are barbecue 
icons, nationally and internationally, to assist 
with these videos and add their knowledge, 
character, and color to this project. With the 
assistance of others, I have selected 25 of the 
best barbecue places that are still cooking with 
wood or charcoal to be designated as Historic 
Barbecue Pits. These 25 barbecue places would 
be part of a Historic Barbecue Trail across 
North Carolina and become part of our tourist 
industry. The North Carolina Barbecue 
Society Historic Barbecue Trail is now being 
considered by several state agencies to be 
included on their websites as well as that of 
NCBS. 

We hope to have minorities again involved 
in North Carolina barbecue. Fifty to 60 years 
ago, all of the barbecue places or joints were 
mom and pop operations with the kids assist- 
ing after school. About half or more of these 
mom and pop operations were owned and 
operated by minorities. Minorities have played 
a significant role in the development of North 
Carolinas agriculture products—in particular 
barbecue. When I did the field research for my 
book The Best Tar Heel Barbecue Manteo to 
Murphy, I went to all 100 counties in an effort 
to find the best barbecue in all the counties in 
the state. I critiqued 228 barbecue places in my 
efforts and found only six minority owned and 
operated barbecue places on my journey. 
There may have been others, but I did not 
hear of them or find them. Almost all of the pit 
masters that | met were minorities, but the 
businesses were not owned by minorities and 
only a few of the businesses were owned and 
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come because of banana pudding. If a place 
has good sides and desserts, that’s a plus but 
that’s not what brings ‘em in and brings ‘em 
back. 

For me, barbecue generally falls into two 
categories—good and not so good. Good on 
a scale from 1-10 can range from 5-10. A 
number of the places that I critiqued (to my 
taste) would fall in the 5-6 range, meaning 
GOOD. Some of the places I critiqued (to 
my taste) would fall in the 7-8 range, mean- 
ing BETTER. A few (to my taste) would fall 
in the 9-10 range, meaning BEST. Every 
barbecue place included in the book is not 
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operated by women. 

In our effort to preserve our state’s heritage, 
culture, traditions, and those things that set us 
apart from other states, we would link up with 
the Slow movement that is already well estab- 
lished in Europe and in the US. The Slow 
movement is designed to preserve the tradi- 
tional ways of doing things such as making 
wines, cheeses, etc. that have historical signifi- 
cance to particular areas. Barbecue is a signifi- 
cant part of our culture. Very few places are still 
cooking with wood or charcoal over open pits. 
The stories, the methodology of cooking, and 
the folklore retained by the present living pit 
masters will be gone if not preserved in some 
fashion for future generations to enjoy. Most 
of these men are in their 60’s and have been 
applying their trade for 25-30 years. In all like- 
lihood, at their deaths, many if not most will 
be replaced with electric or gas cookers. We 
need to preserve this body of knowledge and 
we need to train young pit masters to carry on 
this tradition. 

It is the goal of NCBS to promote events 
like the Tar Heel Barbecue Classic. The Classic 
would start as a two-day event for the public 
and hopefully become a three, four, or five day 
event much akin to Memphis in May and be 
held in conjunction with hot air balloon festi- 
vals, World War II war bird fly-ins, music festi- 
vals, rodeos, horse shows, sports events, etc. In 
addition to promoting existing barbecue festi- 
vals, NCBS would also promote the best beach 
party on the east coast on an annual basis. This 
event would take place in early fall. It would be 
called the Lost Barbecue Party and produced at 
or near Manteo on the outer banks. 


as good as every other barbecue place 
included in the book. Every barbecue place 
included in the book is, however, the best 
(to my taste) I was able to find in that par- 
ticular area. 

I hope each reader of my book can vicar- 
iously experience my journey as I attempted 
to ferret out the best barbecue places in the 
Tar Heel State. Did I find them all? No! And 
if I failed to find a “treasure” that you know 
about, please share that information. 

The journey that produced The Best Tar 
Heel Barbecue Manteo to Murphy carried all 
of my senses to new heights and fed my soul 
as well. Beyond the good food and beauty of 
rural North Carolina, the thing that made 


North Carolina needs the North Carolina 
Barbecue Society and NCBS needs the help of 
men and women with vision, high energy lev- 
els, a penchant for thinking outside the box, 
and a passion to promote this great state. We 
need the help of state agencies who are in a 
position to assist with this project as well as 
various chambers of commerce across this state 
and those service organizations that could pro- 
vide “worker bees” necessary to bring NCBS 
and all it would represent to the people of 
North Carolina and our visitors from out-of- 
state. 

Membership in NCBS is only $35.00 per 
year. Membership would entitle one to a mem- 
bership card, certificate, window decal, and bi- 
monthly issues of The Squealer, the voice of 
NCBS. Other benefits would be preferred sta- 
tus for grilling/cooking classes, BBQ judge 
training, etc. along with direct input to the 
NCBS Board as to where members would like 
their society to go and how they would like for 
it to get there. Lawyers have always had a sense 
of history and have taken the lead in move- 
ments that mattered. If only one-third of the 
North Carolina State Bar members were to join 
NCBS we would be the size of the largest bar- 
becue society our first year. 

Please contact NCBS at (336) 768-2547 or 
Jim@jimearly.com for a membership applica- 
tion. We need some of your time, energy, and 
funds to further the goals of NCBS (aka “The 
Fun Tribe”) to wit: to cook and eat barbecue as 
often as possible, preferably in the company of 
good friends, and to promote the Old North 
State as the “Cradle of “Cue.” 

Keep the fires burning! = 


this adventure shine for me was the people. 
The outpouring of friendship that I experi- 
enced, the warmth, the fellowship, and the 
laughter will be with me all my days. The 
book can be purchased at Border’s 
Bookstores or ordered online at 
www.jimearly.com. Monies from this book 
are shared with Special Olympics North 
Carolina. = 


Jim Early is a practicing lawyer, interna- 
tional hunting and fishing tour guide, profes- 
sional seminar speaker, and author of several 
books and numerous articles on Southern cook- 
ing and barbecue. Jim is the father of three 
children and calls Winston-Salem home. 
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Military Law in Afghanistan 


BY GRIER MARTIN 


he week after the attacks of September 11, 2001, I, like thousands of other reservists, volunteered for active 


Staff Judge 


Advocate 


(OSJA). The OSJA is, more or less, the law 


firm for the XVIII Airborne Corps, a large 


organization consisting, in part, of the 82nd 


Airborne Division, the 101st Airborne 


Division, the 3d Infantry Division, and the 


‘te 


Visiting the base at Kandahar to pay a courtesy call on the law offices of JAG Jeff Winslow. 


_ duty. In March of 2002, I reported to Fort Bragg, NC, to serve in the XVIII Airborne Corps Office of the 
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10th Mountain Division. Like a civilian law firm, the OSJA is divided up into several practice areas. I was assigned to the Legal Assistance 


section, tasked to provide legal advice to soldiers on issues ranging from domestic law to estate planning. 


Legal Assistance is generally the first stop 
for new judge advocates fresh out of law 
school. At the time I was there, it was also 
where mobilized reservists, regardless of expe- 
rience, were frequently sent to be sized up 
before moving onto other practice areas. For 
the most part, my practice was similar to that 
of a small town civilian lawyer (except no bill- 
able hours). Every few days, however, some- 
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one would interrupt my work and ask if I 
wanted to join them in jumping out of an air- 
plane.! A few mornings a month we loaded 
weighted rucksacks on our backs and set out 
on a 6-12 mile march. These events, I think, 
are unique to the practice of law at Fort Bragg. 

Though Fort Bragg was only about a one 
and a half hour drive from my home in 
Raleigh, I stayed in a hotel room in 


Fayetteville most nights. With the entire office 
conducting physical training at “O-dark-30” 
every morning, I needed to be nearby. As a 
result, I quickly bonded with other orphaned 
reservists who were further away from their 
families. 

I can't help but compare these uncertain 
days so soon after 9/11 to what military life 
must have been like after Pearl Harbor. We 
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didn't know if more attacks were coming and 
what lay ahead for us. Many of us had been 
uprooted from our homes and found solace in 
the incredible sense of purpose we all shared. 
In spite of the loneliness and uncertainty, we 
all felt that we were part of something mean- 
ingful. Certainly, when early morning PT was 
interrupted each day to salute the raising of 
the American flag, we all knew we were exact- 
ly where we needed to be. 

In May 2002, XVIII Airborne Corps 
assumed responsibility for the war in 
Afghanistan and sent a large force over, 
including a group from the OSJA. We soon 
learned that this group would be replaced in 
November. That's how I found myself on a 
darkened Air Force jet making a swift spiral 
descent into Bagram Airfield, Afghanistan. 
Upon exiting the aircraft after midnight, I 
found myself on a plain nearly a mile high 
beneath a beautiful clear starry sky uncorrupt- 
ed by smog or city lights. 

The next morning I awoke to find myself 
in a vast parched plain surrounded on all sides 
by mammoth, distant mountains. Drought 
and deforestation has made Afghanistan a 
very dusty country, ensuring that I would not 
be breathing any fresh mountain air. Though 
Bagram is nearly a mile high, the temperature 
did not seem to vary from central North 
Carolina. The drought was continuing, but 
was interrupted by the occasional downpour 
and dusting of snow. I would be amazed at 
how little rain it takes to turn dust into 
impenetrable mud. 

After recovering from a nasty case of jetlag, 
my teammates and I spent the next week set- 
tling in. By wartime standards, our accom- 
modations were not bad at all. I shared a large 
tent with around five other officers. Though 
not luxurious, the tent did have wood floors, 
sporadic heat, some electricity, and cots. 
While the nearby portajohns were far better 
than the slit trenches other soldiers in other 
parts of Afghanistan were using, I can't say 
they really were as cozy as the tents. We even 
had shower tents a short walk away, though 
hot water was sporadic. I’m certain the world 
record for the shortest shower was set and bro- 
ken several times that December in Bagram 
during a hot water outage! Most important 
for any soldier’s morale, however, is food. Our 
arrival was fortuitously timed, because the 
food service had received a major upgrade two 
weeks before our arrival. We were fed two hot 
meals a day, with a packaged MRE (Meal, 
Ready to Eat) for lunch. I usually loaded up at 
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breakfast and dinner and skipped lunch. The 
quality of breakfast and dinner was truly 
amazing considering that we were on the 
other side of the world in a combat zone. 
Eggs, toast, sausage, bacon, milk and cereal for 
breakfast and even an occasional steak and 
shrimp dinner were all testament to the 
American military's logistical ability. 

Part of our orientation involved briefings 
by the personnel we were replacing. Anytime 
a force is relieving another, the Army is very 
concerned about continuity: will the replace- 
ments get the benefit of the experience of their 
predecessors so that nothing is lost in the 
handoff? In the civilian practice of law, this 
would be equivalent to working on a large 
case with the same team of lawyers for six 
months, and then, in the middle of trial, hav- 
ing to turn the case over to another group of 
lawyers with no experience in the case. 
Fortunately, the staff judge advocate was stay- 
ing on for another six months, so continuity 
concerns were not as great as they might have 
been The staff judge advocate (SJA) is the 
head lawyer for an Army unit. In our case the 
SJA was Colonel David Hayden, now retired 
from the Army and practicing in the US 
Attorney's Office for the Eastern District of 
North Carolina in Raleigh. 

One by one, the departing personnel 
briefed us replacements on their jobs. We 
learned that the deputy staff judge advocate, a 
lieutenant colonel, made the office run 
smooth according to the SJA’ instructions. 
He also handled a variety of legal issues. The 
chief of operational law, a major, had primary 
responsibility for legal issues arising in the 
actual conduct of the war, such as what is a 
legal target and what methods of attack can be 
used. Both international and United States 
law govern this area. Subordinate to the chief 
of operational law were three operational law 
attorneys, all captains. Each of the three had 
additional responsibility for separate practice 
areas. One dealt with criminal law issues and 
a variety of administrative law issues. Another 
dealt with fiscal law, a burgeoning area of 
practice in the military. This practice area 
deals with issues concerning what the Army 
can spend the taxpayers’ dollars on. Congress 
has placed many limits on how the military 
can spend appropriated funds and a complex 
web of other restrictions governs how a com- 
mander can spend money. Commanders take 
these rules very seriously and the fiscal lawyer 
was thus in high demand. The third area han- 
dled by a captain included foreign claims and 


legal assistance for soldiers. Foreign claims 
involves administration of the process estab- 
lished to compensate Afghans for damage 
caused by American forces. This was the job 
to which I was assigned. In addition, we had 
a non-commissioned officer in charge 
(NCOIC), a sergeant, and an enlisted soldier, 
each of whom were part paralegal, part legal 
secretary, part office administrator, and all sol- 
dier. 

The main OSJA office was located in a 
building that had been part of the old Soviet 
base. It had been restored to a comfortable but 
Spartan condition with electricity and heat. 
The chief of operational law and the fiscal law 
attorney were located in the Joint Operations 
Center (JOC), closest to the action. The JOC 
was where the war was run on a day-to-day 
basis and was the largest tent I have seen that 
didnt contain elephants, trapeze, and clowns. 

My paralegal and I set up shop in a build- 
ing that had also been part of the old Soviet air 
base. Perhaps because of its resemblance to 
one of Tom Bodett’s nondescript inns, the 
structure had been christened “Motel 6”. 
Motel 6 had electricity, phone service, and 
sporadic internet access, but like all buildings 
on post, had no plumbing, Believe it or not, I 
was able to use Lexis in the middle of a com- 
bat zone at a speed not too different from that 
of the dial-up access of my early days in civil- 
lan practice. 

Most of my practice revolved around for- 
eign claims. Under federal statutes, the mili- 
tary has the ability to compensate foreign 
nationals whose person or property has been 
damaged by US forces. The system is not 
fault-based, so I was not required to find 
wrongdoing by our forces. The system is, in 
part, intended to be a goodwill tool to soften 
the impact of our forces. My job was to inves- 
tigate claims filed by Afghans and, if I found 
the claims meritorious, to make payment. 
Much of the work was done in the vicinity of 
Bagram. But, as the only person with author- 
ity to adjudicate claims in a country roughly 
the size of Texas, there was more than a bit of 
travel involved. 

Within two weeks of arrival, I set out on 
my first claims investigation. Traveling by hel- 
icopter, we headed to a remote region of the 
country. Since helicopter travel was at a pre- 
mium, we combined our mission with an 
Army doctor to provide humanitarian med- 
ical care to Afghans in the village. Also accom- 
panying us was a security team of cavalry 
troopers from the 82d Airborne Division. 
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Our goal was to land in the village where the 
alleged damage occurred, investigate, and 
quickly depart. 

After several attempts at finding level 
ground, the chopper landed in a valley whose 
walls seemed to be not much wider than the 
span of our rotor blades. When the wind from 
our departing taxi died down, we consulted 
our maps and GPS and discovered that we'd 
been deposited in the wrong village, a few 
miles from the correct target. With the heli- 
copters too far gone to retrieve us, another 
plan was necessary. We decided to leave the 
doctor and half the security team near the 
landing zone. The rest of us would head out 
on foot for the correct village. The terrain was 
rocky and mountainous, and we were at a 
much higher altitude than the nearly mile- 
high Bagram. After two weeks in country, the 
experts say one should be about 80% accli- 
mated to the altitude. In this difficult land- 
scape, the remaining 20% would have come 
in very handy. But, the early morning ruck 
marches and PT at Bragg paid off and we 
made the trip without incident. 

Upon arrival at the correct village, I had a 
chance to catch my breath and reflect on the 
surroundings. The village, nestled in a narrow 
valley, was merely a collection of primitive 
wood and stone huts with no electricity, 
plumbing, heat, or any of the infrastructure 
we take for granted in the US. While much of 
Afghanistan has, as they say, been “bombed 
back to the Stone Age” during its many wars, 
this part of the country had barely left that 
era. Primitive subsistence farming was the 
only occupation, one that the ongoing 
drought had rendered difficult. 

Working through an interpreter, I was able 
to get a rough idea of what had happened to 
bring us here. US forces had found a cache of 
Taliban weapons in a cave adjacent to the vil- 
lage and blown them up. The resulting explo- 
sion damaged the roofs and windows of some 
of the huts. Causation seemed clear, but the 
tough part was measuring the damages. Going 
to a local Home Depot to price shop windows 
was not an option. In the end, I found resolv- 
ing a claim, like everything in Afghanistan, 
boils down to negotiation. I initially believed 
my job was to serve as a finder of fact, deter- 
mining damages as accurately as possible and 
then offering that amount to the injured party. 
I quickly learned, however, that I needed to 
start with a lowball offer, act offended when it 
was rejected, then make small talk until I 
deemed the injured party was ready to consid- 
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er a higher offer. After rejection and protesta- 
tions on his part, the cycle would repeat until 
an agreement was reached. My skills acquired 
in settling these claims served me well at the 
bazaar held on post where I was able to suc- 
cessfully bargain for some lovely carpets. After 
concluding the investigation, we headed back 
to the landing zone to meet the returning hel- 
icopter. Other than a few tense moments, the 
return trip passed easily. 

At any given moment, a soldier will either 
think he has the best job in the Army or the 
worst. I am convinced that the foreign claims 
job was the best. Because of the requirements 
of the job, I was able to get off post more than 
other judge advocates. While they were more 
connected to the immediate conduct of the 
war, I was able to see much more of the coun- 
try, interact more with the people, and learn 
more about the culture. I found Afghans to be 
welcoming hosts to guests, avid bargainers, 
and cautious optimists about the future of 
their country. 

Unfortunately, claims occasionally involved 
Afghan fatalities. These cases required careful 
coordination with Afghan authorities. In part, 
this coordination was necessary because the 
tules governing claims payments partially 
incorporate the law of the nation where the 
claim arises. Thus, in one case of several 
deaths, I had to learn what I could about the 
Afghan concept of negligence. I traveled to 
Kabul to meet with an Afghan general who, as 
best we could tell, was a senior military lawyer. 
He spoke no English and my Dari was limited 
to “yes,” “no,” and “please,” so we spoke 
through an Afghan interpreter who was a 
medical doctor by training. Trying to grasp 
another culture's idea of an abstract legal con- 
cept would be a challenge if both parties speak 
the same language and share a similar legal tra- 
dition as, say, America and Britain do. It’s a bit 
tougher where there is a language barrier and 
some differences exist in legal tradition, as 
between America and France. Here, however, 
there was no common language and no com- 
mon legal tradition. And, we were trying to 
communicate though an interpreter who was 
unfamiliar with legal terminology in Dari, 
much less English. After considerable interac- 
tion, it became clear that in Afghanistan a 
strict liability standard applies in far more areas 
than it does in America. After a few hours of 
conversation, I silently thanked my law school 
torts professors and returned to Bagram. ‘Truly, 
trying to understand what the Afghan lawyer 
was trying to tell me while struggling to com- 


municate to him the American tort system 
challenged my ability to understand the true 
nature of law in a way it never had been before. 
While the growing trend of teaching the nuts 
and bolts of the practice of law is necessary, it 
is important to continue to teach the broad 
themes of the law. No amount of clinical work 
or trial advocacy class could have prepared me 
for this kind of work. 

While most of my practice involved for- 
eign claims, I did spend much of my time 
helping soldiers with their legal problems. 
Even when not deployed, the youth and tran- 
sience of military personnel ensures their need 
of frequent legal advice. Near any post in the 
US, a host of predators seek to lure soldiers 
into consumer scams, payday lending, and 
used car lemons. Further, military life is tough 
on families, resulting in a tremendous 
demand for domestic law advice. When sol- 
diers go off to war, these problems often are 
exacerbated, and the lack of good communi- 
cation makes resolution of these issues even 
harder. While I was not able to completely 
solve many of the soldiers’ problems, I was at 
least able to mitigate some of the war's effects. 

One area where I was able to make a dif- 
ference was in helping non-citizen soldiers 
prepare citizenship application packets. After 
9/11, President Bush signed an executive 
order eliminating the waiting period for any 
active duty military personnel applying for 
citizenship. This action opened the doors for 
thousands of service members to immediately 
apply. Many immigrants applying for citizen- 
ship in the United States are stymied by the 
bureaucracy they face. The communication 
difficulties in Afghanistan made the process 
even more difficult, but we made do with the 
resources at hand. We cut deals with the 
Public Affairs detachment to take digital pic- 
tures of the applicants and persuaded the 
Military Police to get the required finger- 
prints. No one, native born or naturalized, 
deserves citizenship more than this group 
serving America at war. Playing just a small 
part in helping them get their citizenship was 
one of the highlights of my legal career. 

The operational law work, though not the 
largest part of my practice, was perhaps the 
most interesting work. Operational law is a 
field unique to military lawyering. Military 
justice is, for the most part, similar to civilian 
criminal justice. My experience with foreign 
claims showed me that it was, in many 
respects, similar to insurance law and tort law 
in the civilian world. Moreover, fiscal law has 
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many analogues in civilian governmental law. 
Only in the military practice of law, however, 
will an attorney have the opportunity to 
advise a client on how to legally use a weapon 
to launch an attack on other human beings. 
Obviously, the responsibility to deliver accu- 
rate advice in this area must be taken serious- 
ly. Advice that is too permissive could result in 
unneeded suffering and can damage the cred- 
ibility of US forces. Advice that is too restric- 
tive can unnecessarily handicap our troops 
and result in casualties amongst our forces. 

The law governing this area is often vague. 
For example, it is illegal to use weapons “cal- 
culated to cause unnecessary suffering.” 
What suffering is necessary and what is not 
necessary? Why is any suffering necessary? Or, 
in a war where it is legal to use bombs whose 
concussive force kills people, why should it be 
illegal to use other methods to kill? These 
questions aside, an operational law attorney 
may be called upon to opine, on short notice, 
on issues such as this. I know of no parallel in 
civilian practice and nothing as thrilling. 

While the period of large-scale engage- 
ments had ended months before, there was, 
and is,? clearly still a war. Though there were 
to be no more Tora Boras and Anacondas, 
American and Coalition forces were constant- 
ly in action around the country. While on 
post in Bagram, we felt relatively safe. In the 
civil war between the Taliban and the 
Northern Alliance, Bagram had been on the 
front lines. But, the populace was generally 
favorably disposed to Americans. The Pashtun 
dominated areas in the rest of the country, on 
the other hand, were less friendly. There were 
some bad apples about in our area, however, 
and we occasionally came under rocket and 
mortar attack at Bagram. When traveling off 
post, we were always aware of the threat of 
ambush or improvised explosive devices 
(IEDs). These IEDs were not the threat in 
Afghanistan that they have become in Iraq, 
but attacks did occur and we were ever alert to 
the possibility. Several casualties occurred dur- 
ing my tenure and the saddest moments of 
my tour came each time we lined the main 
road to honor the procession carrying the 
bodies to the Air Force plane waiting to take 
them home to America. 

There is an amazing ailment that afflicts 
every soldier as he nears the end of his tour 
overseas. School teachers would recognize it as 
an adult version of the antsiness children get as 
summer vacation approaches. In our group, 
we did not know the exact date of our depar- 


On a claims investigation, having just returned after hiking a few miles in the mountains from the 


village where Martin led the investigation. They were awaiting pickup by a helicopter. 


ture. Rumors even abounded that we would 
be held over in Afghanistan in order to facili- 
tate the other war in Iraq. But, once we finally 
became confident that we would be leaving 
soon, we struggled to keep focused on our jobs 
and not on the calendar. We resisted the temp- 
tation to keep checking the flight schedule and 
number of open spaces on each planned flight. 
So we packed our bags and waited for space to 
open up. Finally, I was awakened in the mid- 
dle of the night and told to be ready to board 
the plane home in 20 minutes. Trying not to 
wake my tent mates, I struggled to get dressed 
and pack the last few necessary items. After 
hauling my bags to the flight line, I boarded 
the plane and departed Afghanistan. 

A recent Time magazine cover story called 
Afghanistan “The Other War.” With the 
nation focused and divided on the conflict in 
Iraq, many of us Afghanistan veterans perhaps 
have a small chip on our shoulder about “our” 
war being relegated to the back pages of the 
newspaper. At the same time, we have the 
advantage of having served in a conflict that 
seems to have the support of a greater per- 
centage of the American people than does the 
war in Iraq. We had no worries about people 
back home supporting us, and that may be a 
decent trade off for serving in the “other” war. 

Beside the obvious lessons on negotiation 
and the clear demonstration of the impor- 
tance of accurate, timely legal advice under 
pressure, I learned some broader lessons on 
the practice of law from my service in 
Afghanistan. There are many reasons why 
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Afghanistan is in the state it is in today. 
Geographic, economic, diplomatic, and eth- 
nic forces have ravaged the country for cen- 
turies. Yet the rule of law, had it existed, could 
have contained all these forces. We in America 
should never take for granted how little sepa- 
rates us from a chaotic nation like 
Afghanistan. We in the American legal profes- 
sion must take seriously our role in preserving 
and nurturing our system of laws. = 


Grier Martin is a member of the North 
Carolina House of Representatives. A major in 
the Army Reserve, he is currently assigned to the 
Office of the Staff Judge Advocate, US Army 
Special Forces Command (Airborne) at Fort 
Bragg, NC. He is a graduate of Davidson 
College (BA), the University of North Carolina 
School of Law (JD, served as note editor, North 
Carolina Law Review), and the Judge Advocate 
Generals School (LLM). 


Endnotes 


1. For information on a combat jump made into Panama 
by an Army judge advocate, see Frederic Borch’s Judge 
Advocates in Combat. Borch, a retired judge advocate, 
was until recently the clerk of court for the Eastern 
District of North Carolina. 


tO 


. Annex to Hague Convention No. IV, 18 October 
1907, embodying the Regulations Respecting the Laws 
and Customs of War on Land, art. 23, para. (e). 


3. When measured as a percentage of casualties per per- 
sonnel serving, Afghanistan was even more deadly in 
2005 than Iraq. Afghan Insurgency Still A Potent Force, 
United States 
www.usip.org/pubs/usipeace_briefings/2006/0223_af 
ghan.huml. 


Institute of Peace, available at 
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Professionalism in Practice 
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ur local bar association in Gaston County, consisting of 


approximately 150 lawyers, held a seminar on March 


17, 2006, on professionalism. I was asked to speak to 


provide “a female perspective,” and I agreed to do so as 


long as I didn’t have to prepare a manuscript, was allowed to tell war stories, and didn't 


have to be politically correct. 


I prepared my notes for my 20 minute talk 
by reflecting upon my 25 plus years of prac- 
ticing law, and the lessons that I have learned 
about professionalism from older and wiser 
members of the bar who trained me when I 
knew nothing except what I had read in 
books. I particularly remembered the influ- 
ence of the partners in the first firm where I 
worked when I graduated from Wake Forest 
University Law School in 1980: Jim Craighill, 
John Rendleman (both now deceased), John 
Ingle, and Bob Blythe of Mecklenburg 
County. They were gentlemen and _profes- 
sionals of the first degree and spent untold 
amounts of time teaching me how to be a 
lawyer. I also thought a lot about the many 
mistakes that I have made over the years, and 
the regrets that I have about some of my 
behavior toward other lawyers and their 
clients. I repeat my mistakes from time to 
time, or think up entirely new mistakes, but I 
keep encouraging myself to live up to some 
ideal that is more than the minimum required 
by the ethics police. 

The result of my reflection is the following, 
informal Ten Rules of Professionalism. 
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Perhaps I should call them “suggestions” 
instead of rules, since the idea of rules with 
regard to professionalism seems to defeat the 
whole purpose. Professionalism is like obscen- 
ity: I can't define it but I know it when I see it. 
And I dont profess to actually live up to my 
rules all of the time. They are goals that I try 
to keep in mind as I go about my lawyer life. 
At our seminar, I also told the assembled 
lawyers that I didn’t purport to present a 
female perspective. Although I am a female, I 
can only present my own perspective. I have 
never been a fan of placing lawyers into these 
categories which, it seems to me, separate us 
from each other. Male/female, black/white, 
gay/straight, plaintiffs’ lawyers/defense lawyers, 
lawyers in private practice or lawyers who 
work for government in some form, we are all 
lawyers. We share the same stresses and con- 
cerns. One of the nicest compliments I have 
ever received from a fellow lawyer was when he 
called me “one of the guys.” Gaston County is 
not exactly a bastion of feminism and liberal- 
ism, so that was a nice way to be accepted. 
And now for the Rules. These are not in 


any particular order of importance. 


1. Give your fellow lawyers a break. 

Rules, rules, rules. We live and die by rules, 
stacks and books of them. Rules of Civil 
Procedure, Rules of Court, ethical rules, local 
rules. Rules which may have nothing to do 
with the merits of a particular case, or with get- 
ting it resolved. Rules with which you can beat 
your unsuspecting opponent over the head and 
make his life miserable. Rules, which if insisted 
upon and adhered to without discretion, may 
delay your case and cost your client more 
money. Give your fellow lawyers a break on all 
of these rules if the circumstances warrant. I 
have learned that you can concede a lot of issues 
to your fellow lawyers without damaging your 
client's position. On the contrary, when lawyers 
cooperate, clients win. 

An example comes to mind: I once got into 
a vehement argument with a Gaston County 
lawyer, Bob Forbes, about his request for a con- 
tinuance of a district court automobile accident 
trial. The case had been on the calendar several 
other times, and continued for one reason or 
another. My client, the defendant, who lived 
several hours from Gaston County, was grum- 
bling about the delays. So when the case came 
on the calendar again, and Bob asked for a con- 
tinuance, I objected. As I recall, I didn’t think 
Bob had a good enough excuse. The presiding 
judge heard our arguments, and I remember 
being very self righteous in arguing my client’s 
position. The continuance was allowed, as I 
had suspected it would be. But I had damaged 
my relationship with Bob temporarily, for no 
compelling reason. The case was finally tried, 
and I've never heard from that client again. 
Bob, on the other hand, is someone I see every 
week, have had many cases with, and I value his 
friendship. It didnt help my client's case at all to 
make a fuss about a continuance. 

All of us need continuances from time to 
time for reasons that may not be very good. I 
remember the very wonderful Max Childers, 
who died in 2004 at the age of 83, requesting a 
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continuance at calendar call because he “just 
wasnt ready to try the case.” That was good 
enough for most of the judges who were calling 
the calendar. 

So, when your fellow lawyers need some- 
thing from you in a case, which costs you and 
your client little or nothing, give them a break. 
I guarantee you will need a break yourself 
someday. 

2. Be scrupulously trustworthy. 

When I first came to Gaston County to 
practice law in 1985, I was taken aside by 
Grady Stott and Lin Hollowell, the senior 
partners in my firm, and told discreetly which 
lawyers in our small bar could be trusted, and 
which lawyers to watch out for. I thought at 
the time, and still do, that it would be an 
absolute disgrace to be one of the lawyers that 
other lawyers thought could not be trusted. 

Being trustworthy, by my definition, 
means more than just refraining from bold- 
faced lying. It means that your word is good; if 
you say something, you mean it and will fol- 
low through. Your verbal agreement with 
another lawyer will be as good, even better, 
than someone else's written contract. If a mis- 
take is made and documents are signed which 
do not reflect the true agreement of the parties 
and lawyers, you will aid in correcting the mis- 
take, even if it was in favor of your client 

Dont run to judges with ex parte orders 
when you know that another lawyer may have 
been consulted in a case, even if he is not yet 
lawyer of record. Don’ ask a judge to sign an 
order which will embarrass that judge later. I’m 
told that our senior resident district court 
judge, Dennis Redwing, has a list for his secre- 
tary of lawyers whose orders he will sign, no 
questions asked. He assumes that when he gets 
an order from a lawyer on the list, it reflects the 
agreement of the parties or fairly represents the 
ruling of the court and the wording has been 
approved by opposing counsel before the order 
even makes it to his desk. You want to be on 
that list. 

If I had to rank my Rules of 
Professionalism, I think I would put this one 
first: Be scrupulously trustworthy. Your reputa- 
tion as a trustworthy lawyer can only be earned 
by years of fair dealing with your peers, and it 
is almost impossible to salvage if it is compro- 
mised. NO CASE and NO CLIENT is 
worth the loss of your credibility with your fel- 
low lawyers and judges. 

3. Don’t downgrade or embarrass other 
lawyers and judges. 


I'm sure that all of us, including me, have 


THE NORTH CAROLINA STATE BAR JOURNAL 


excused our failure to get the result we wanted 
in a case by blaming it on the actions of the 
opposing lawyer, or the failings of a particular 
judge. Sometimes such criticism is valid, many 
times it is not. Either way, dont do it. Don't do 
it because no matter what, you do not know 
the whole story as to why the opposing lawyer 
did or said what he did, and you can’t read the 
judge’s mind. 

I have found myself, on occasion, getting 
very smug when a client comes to see me after 
being previously represented by another 
lawyer. Even though my experience has taught 
me that clients who are unhappy with one 
lawyer are likely to be unhappy with the sec- 
ond one, I find myself, in my superior wis- 
dom, expounding upon the way that I would 
have handled the legal matter differently if I 
had been involved from the beginning. I 
would have done a better job, for less money, 
and been nicer, more responsive, more effi- 
cient, and gotten things done with less delay 
than that sorry schmuck they hired in the first 
place. Many times I find myself wishing the 
sorry schmuck would take the case back, 
because it turns out to be far more complicat- 
ed than I thought, with the expense being 
caused by my client's unwillingness to concede 
even the smallest of points, and my respon- 
siveness and niceness diminishing with time as 
I'm called every day about the most trivial of 
issues, only to have the client complain when 
my bill reflects the time spent on matters 
which do not move the case forward. 

I dont like it one bit when I hear that other 
lawyers have disparaged my handling of a case, 
especially when they dont know the agonies I 
may have been through with the disgruntled 
client. So I know it is unprofessional when I do 
the same thing to other lawyers. 

As for judges, except in very rare cases, they 
have their reasons for rulings that you cant 
understand at the time. They are doing their 
best. Many times an inexplicable decision has 
seemed reasonable, even wise, to me as time 
goes by. Bad mouthing judges demeans the 
whole system in which we labor. Since we can’t 
change the fact that judges are human, and 
therefore make mistakes, then dont belabor 
that point with your clients. It doesnt change 
anything, and it scares the hell out of them 
that some of the most important decisions of 
their lives are taken from them and placed in 
the hands of a capricious, moody, biased indi- 
vidual who happens to be a golfing buddy of 
the opposing lawyer. And you, their high 
priced advocate, cant do anything about it 


except make sure they know you are not to 
blame. Tell your clients that if they cant live 
with the uncertainty of a stranger's decision, 
they should make a greater effort to negotiate 
a settlement of their legal issues. But don’t 
downgrade the judge who has to make a deci- 
sion and be the bad guy. 

Finally, embarrassment. I happen to think 
that those of us who chose this profession in 
the first place have a high tolerance for embar- 
rassment, since we are immediately subjected, 
from law school on, to failing in public. 
Remember our professors with their Socratic 
method? Remember your first hearing? First 
jury argument? Did anyone reading this ever 
appear in front of Judge Frank Snepp? He was 
so smart, and so intimidating, that the whole 
courtroom was embarrassed when he came 
down on an lawyer. 

Judges, please don't embarrass us. We know 
as well as you when we are not fully prepared, 
and when we are stumbling. You don’t need to 
remind us in front of our clients and other 
lawyers. Call us to the bench if there is a point 
you simply must make. And lawyers, dont 
embarrass each other. If you happen to be bet- 
ter prepared, and have a case that the other 
lawyer overlooked, be grateful, not self-satisfied. 
Dont play games if you have the home court 
advantage; don't make fun of lawyers from out 
of town. Be especially gentle with young 
lawyers. They know not what they do. 

4. Dont downgrade or embarrass other 
lawyer's clients. 

This is probably the most difficult rule for 
me to follow, in practice. Whereas I usually like 
other lawyers, and judges, and so find it comes 
naturally to give them the benefit of the doubt 
in most cases, many times I do not like or 
respect the opposing client. The fact that I have 
practiced mainly in domestic and family law for 
the last ten or so years may explain that. But 
once again, I do not know the whole story of 
the complicated relations that cause people to 
separate, and it is not my job to disparage my 
client's worthless spouse or ex-spouse. 

To illustrate this point, I recall a case I had 
with lawyer Nick Street of Gastonia. I repre- 
sented a young woman who had married a 
much older man. He had kicked her out, and 
she had no job, no money, and no means of 
support. To top it all off, she was pregnant with 
his child. He was a wealthy, but uneducated 
redneck, in my opinion. He had the audacity to 
question her pregnancy, even though she 
brought me the positive results of a pregnancy 
test, which I passed along to Nick. Every time 
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Nick made the point that my client could be 
faking, I blasted him. I believed my client, who 
seemed like a vulnerable, helpless victim. The 
case finally settled, with my client agreeing to 
far less spousal support than I thought she was 
entitled to, which I attributed to the husband's 
intimidation of her. I thought he was despica- 
ble. Several months later, I happened to see my 
client walking down Main Street, and she 
looked remarkably thin for someone who 
should have been about seven months preg- 
nant. I immediately called Nick Street, who 
told me (without being too smug) that my 
client had used someone else's urine for her 
pregnancy test, and had never been pregnant. 
Far from being a helpless victim, she was a 
remarkable con artist. Nick’s client, the despi- 
cable redneck, had been right all along. 
Apparently he was not too upset about the set- 
tlement, because he was happy to be rid of the 
vixen, and wasnt saddled with 18 years of child 
support. I learned a valuable lesson. 

If we only represented responsible, fair 
minded, sensible, even tempered people who 
met all of their obligations in a timely manner, 
most of us would have very little to do. As my 
friend Mark Warshawsky told me when I 
pointed out that his client in yet another 
domestic case was a sorry bastard: “Yes, but he’s 
my sorry bastard.” Good point, Mark. 

5. Help your fellow lawyers. 

Outside of the day-to-day grind of cases 
and hearings, help your fellow lawyers on a 
personal level. A little bit of professional cour- 
tesy goes a long way. Let out of town lawyers 
use your office for depositions, or your library 
for research. Answer questions about local 
practices and procedure when a lawyer unfa- 
miliar with them calls you. Share your forms 
and experiences. Talk to law students and new 
lawyers. If one of them comes knocking on 
your door looking for a job, give them a few 
minutes of your time, and a few leads. 

On an even more personal level, lend a 
sympathetic ear to those in this stressful pro- 
fession who need someone to talk to confiden- 
tially about marriage, kids, finances, substance 
abuse problems, or anything else that you 
might be able to understand better than the 
average Joe. My friend Rachel Pickard has 
worked with PALS for years. The good that 
she does goes undocumented. I know that she 
has been called out to counsel lawyers at times 
that were very inconvenient to her—nights 
and weekends. She maintains her sense of 
humor and is nonjudgmental. Mike Hodnett 


has worked on domestic cases for lawyers here 
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in Gaston County, free of charge. We've had 
some lawyers here with very major personal 
problems—our bar has actually sent a delega- 
tion to talk and try to help. Some of these 
offers of assistance have not been well received, 
but the point is, don’t sit back and do nothing 
when you see a fellow lawyer suffering. 

I'm grateful to the lawyers who have han- 
dled my kids’ traffic tickets, just because I 
asked. Cecil Whitley in Salisbury, whom I’ve 
never met, took care of my son’s ticket for costs 
only, just because I was a lawyer. I'm publicly 
thanking him here. I’m grateful to the lawyers 
who sent flowers, cards, and food; took care of 
my cases; and offered to sit with me after I had 
major surgery last summer. I’m grateful to the 
advice I received when I was going through a 
divorce. This hasnt happened yet, but I’m 
expecting my lawyer friends to come and get 
me out of jail if I ever get put in there for con- 
tempt, with my big mouth. 

Take care of each other. As I said before, we 
are all in this together. 

6. Help those who can’t afford your serv- 
ices. 

Volunteer, or pro bono, legal work is still not 
a requirement to maintain your license in 
North Carolina. But do it anyway, formally 
through the Legal Aid program, or informally. 
Its the right thing to do. 

You have a privilege license. Remind your- 
self that being a practicing lawyer is truly a 
privilege, and as we all know, with privilege 
comes responsibility. There are so many people 
who need our help, who can’t pay our fees. In 
Gaston County, our Volunteer Lawyer 
Program focuses on helping people in family 
law cases. That is where we see the greatest 
need. Our small bar has won numerous 
awards for the work, even on a national level. 
We are proud of our volunteer work, even 
though we grumble when locked into a cus- 
tody trial—the type of trial most lawyers don’t 
like when being paid to do it, let alone do it for 
free. Yet the rewards of helping others in diffi- 
cult situations outweigh the costs. 

From my observation, North Carolina 
lawyers in general are meeting their responsi- 
bilities to provide free or reduced cost legal 
work to deserving clients. I think the North 
Carolina State Bar, the North Carolina Bar 
Association, and the Legal Aid offices do an 
outstanding job of coordinating the effort to 
provide the services and recognizing the 
lawyers who participate in the programs avail- 
able to the public. Keep up the good work. 

7. Socialize with your fellow lawyers. 


This should be an easy one. Hopefully you 
like lawyers or you would not have chosen to 
spend so much time with them. Some of you 
are even married to them! Lawyers are general- 
ly extroverts. Lawyers are smart: lawyers are 
fun: lawyers have great war stories. Lawyers 
generally have a good sense of humor; after all, 
if the whole world is laughing at us, we may as 
well join in. 

I've been married to a chemical engineer, 
and now to an endocrinologist. I can promise 
you that parties with lawyers are a lot more 
fun. Not once at a bar party have I seen an 
lawyer diagram a filtration system on a cocktail 
napkin. Not once at a bar party have I over- 
heard a discussion about the relative merits of 
various brands of insulin or thyroid hormone. 
I've never heard a chemical engineer or a doc- 
tor joke. Lawyer jokes, on the other hand, are 
hilarious. 

I urge you to socialize with your fellow 
lawyers. Go to bar functions and participate in 
the activities of your local bar. Attend the 
events to which you are invited. Acknowledge 
significant events in the lives of your lawyer 
friends: weddings, funerals, graduations, ill- 
nesses, and so forth. Get to know something 
about the family of your fellow lawyer. 
Introduce yourself to the local lawyers when 
you are visiting court in an unfamiliar county. 

Its much easier to practice law in a civil 
manner with an lawyer who is on your court- 
house baseball team, or with whom you had a 
couple of beers on the golf course last week- 
end. It’s more difficult to get upset with an 
lawyer who sent you a note when your daugh- 
ter graduated with honors. Lawyers are true 
and loyal friends, and will be there when you 
need them. Laugh with them, cry with them, 
and spend time with them. 

Into this category, I will also inject my 
opinion that we lawyers should honor those 
fallen comrades who have gone before us to a 
“higher court.” I'm talking about funerals and 
memorial services. Attend them to show your 
respect for your fellow lawyer, even if you did- 
nt know him well. In Gaston County, when 
an lawyer dies, we hold a memorial service at 
the courthouse to honor the life of the 
deceased. Our senior resident superior court 
judge presides, and lawyers who knew the 
deceased well speak, usually in a humorous 
vein which might not have been appropriate 
for an actual funeral. The county lawyers and 
courthouse personnel are invited and a record 
is made of the proceedings. In my opinion, 
every lawyer in every county where this is done 
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should be present at the memorial service. 
Whether you knew the deceased well is irrele- 
vant. Honoring an lawyer at a memorial serv- 
ice or funeral shows your respect for his serv- 
ice, for his family, and for the legal profession. 

8. Show favoritism. 

The word “favoritism” has gotten a bad rap 
in this politically correct world in which we 
now live. I say unashamedly that we should 
show favoritism to other lawyers. Don’t treat 
them like the rest of the world. 

However I say this, it seems to sound 
wrong, so I'll give a couple of examples: 

I once found myself wandering dazedly 
into the unfamiliar territory of traffic court, 
where I have never practiced. I had been asked 
by one of the senior partners at my firm to get 
a case continued. Knowing nothing about traf- 
fic court, or criminal court, I nevertheless 
assumed that I would be treated well and 
helped along my way because, after all, the 
assistant DA’s were lawyers. I walked up to the 
desk where the ADA was busy shuffling 
shucks, and looking harried. He looked to be 
about 15 years younger than me. I introduced 
myself, told him I was a lawyer in Gastonia, 
and was here to request a continuance of the 
case involving my firm’s client. I was told, 
rather rudely, to take a seat and wait my turn 
like everyone else. 

I was offended by this response to my 
request for consideration by a fellow lawyer. I 
think I deserved the courtesy of a polite reply, 
and unless there were compelling reasons oth- 
erwise, I think the ADA should have helped 
me and ceased shuffling papers for a moment 
to respond to my request. Even if the response 
was that I would have to wait for the judge and 
make my request for a continuance to him, I 
think that response should have been delivered 
politely, with some indication whether it 
would be opposed by the DA or not. Of 
course, this same ADA was being rude to the 
ordinary citizens who came forward asking 
questions, which is also unprofessional, but I 
did not expect to be treated as a common 
criminal. 

Another example: I’ve many times been the 
only lawyer in a courtroom full of parties, 
waiting for small claims cases or child support 
enforcement cases to be heard. I think the 
magistrates or judges should call the cases with 
lawyers first, before the cases with unrepresent- 
ed parties. Most of the time, the lawyers who 
are in court are being paid by someone to be 
there, and making us wait costs our clients 
money. Let the lawyers finish their work before 
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the pro se parties. Many of them have other 
courts where they need to be; making them 
wait may delay other proceedings. 

Return phone calls from other lawyers 
before you return others. If a lawyer calls 
requesting that you be interrupted, take the 
call. If an lawyers says an issue is urgent, 
assume that it is. Keep other lawyers high up 
on your list of priorities. 

9. Don’t be a party to your client's bad 
behavior. 

Your credibility as a trustworthy profes- 
sional with your peers is a hard-earned, irre- 
placeable commodity which can easily be 
damaged or destroyed by participating in or 
abetting clients’ egregious behaviors. We all 
have to represent reprehensible characters from 
time to time, but we have the choice of reining 
them in and refusing to act as hired guns and 
use the legal system to bully others or achieve 
unfair results. Despite what a client is willing 
to pay, a true professional knows when to tell a 
client to back off or to cease pursuing a result 
which is harmful. This is especially true in 
family law cases. I see lawyers filing inflamma- 
tory pleadings that allege in detail the flaws of 
one of the parents and further alienate the par- 
ties, making the case more difficult to settle. 
Long after the lawyers have finished their work 
and gotten out of the case, these same parties 
have to parent children together. There is no 
need to damage the relationship any further 
than necessary. Don’t let your ego as a tough 
guy lawyer damage the ability of parties to 
work together to some extent. Dont let the 
lure of a bigger fee cause you to litigate issues 
that are better settled. 

There are many actions you and your client 
can “get away with” in a case. These actions are 
not illegal, and they are not unethical. But tak- 
ing these actions may not further true justice 
in the case, as much as hassle the other side. 
I’ve had an lawyer file a contempt motion over 
the most frivolous of disagreements, schedule a 
hearing and even schedule a deposition prior 
to the hearing, mainly because the supposedly 
contemptuous party lived some distance away 
and could not afford the lawyer fees or time 
out of work to respond. I've seen an lawyer 
subpoena an adverse party's employer to court, 
force the employer to sit through an entire 
morning of court proceedings, only to release 
him from the subpoena because, in truth, the 
real reason for his presence was simply to 
embarrass the hapless employee. 

Use some judgment, and if your client 
wont follow your advice, get out of the case. 


10. Give other lawyers the benefit of the 
doubt. 

If something can be taken two ways, inter- 
pret the actions and words of other lawyers in 
the best light. Dont go around with a chip on 
your shoulder assuming the worst of your fel- 
low lawyers, absent compelling evidence to the 
contrary. Assume they are acting professional- 
ly, as well as ethically. 

Most people do not understand the type of 
work we do. They do not understand how we 
can be personal friends with colleagues with 
whom we are adversaries in the court system. 
Clients take what is happening to them in the 
legal system very personally, and they think we 
should too. Many of my clients are bothered 
by my friendship with the lawyer who is rep- 
resenting their adversary. 

I tell them that I know the lawyers I can 
trust, after long experience, and that my abili- 
ty to work with the other lawyer will actually 
be helpful to their case. I tell them that rather 
than argue over every fact, every disclosure, 
every assertion, I will be giving the other 
lawyer the benefit of the doubt where possible, 
and not assume that I am being lied to or 
deceived. I am not going to accuse another 
lawyer of wrongdoing unless I have clear evi- 
dence that wrongdoing has occurred. 

One of my favorite war stories illustrates this 
point: I was trying a case early in my career with 
the legendary Pat Cooke, one of the greatest 
trial lawyers Gaston County has ever seen. It 
was an automobile accident case, and it was not 
going well for the defense, represented by me. 
It seemed that every ruling, every witness, every 
nuance in the case was going Pat's way. I felt like 
a young whippersnapper, which is exactly what 
I was, being patronized by a knowledgeable vet- 
eran, which is exactly what Pat was. The judge 
seemed to be on Pat's side, too, and all of Pat's 
objections were sustained. I swore he was 
objecting sometimes just to rattle me, and in 
that, he was successful. Finally, we got to the 
jury arguments. Pat closed, in his usual elo- 
quent way, and it seemed the jury was eating 
out of his hand. The judge called a recess before 
the charge. On his way out, one of the jurors 
stopped at Pat's table and leaned over to whis- 
per something to him. I was incensed! Surely 
Pat had done something improper, to encour- 
age this sort of familiarity from a juror. Perhaps 
he knew the man personally, and failed to dis- 
close that fact in jury selection. Perhaps he had 
been talking to him in the hallways. It had to be 
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he reflection of the moonlight 

against the white winterscape 

outside the cabin window pro- 

vided a clear view of the mead- 
ow. In summer it had been strewn with wild- 
flowers, but now was covered with a soft blan- 
ket which muffled the sounds of night. Even 
at midnight through the gently falling flakes 
he could make out the footprints of some 
small animal which had recently trekked 
across the snowy meadow in search of more 
suitable accommodations. The night was cold 
and quiet save for an occasional hiss or crack- 
le from the slow burning hickory wood in the 
old stone fireplace which kept the one room 
cabin so warm and cozy. Aaron laid the small 
book of poetry he had been reading by the 
dimming fire light on the old desk beside 
him, opened to the entry curiously entitled 
“Christmas Eve.” 

Everyone is sleeping. Nothing wakes. The 
woods are motionless. The wind is down to a 
whisper. Sleep hums like current—yes, audi- 
bly— through the bright steel night. 

The evening star rises like a flaming wick. 
Fills fit into hills like lovers, their great dark 
straddling thighs clasping still greater darkness 
where they meet. A star breaks, arcs down the 
night—like God striking a match across the 
cathedral ceiling. 

Therefore I wish: see my lips move—making 
your name. It 1s so still, so still. 1 am sure that ‘you 
must hear me— 

As he pondered the words of the poem 
and drained the last of his glass of Scotch, the 
susurrant sound of a sigh behind him caught 
his ear. He turned in time to see Maggie 
adjusting herself in her sleep. She was barely 
visible, sunk down in the big feather bed in 
which they had slept and made love during 
the past several days and nights. The cabin, 
nestled peacefully in the mountain valley near 
the river, was a place apart from the world; a 
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place where time stood still and provided a 
welcome surcease from the throbbing com- 
plexities of life. It was a soothing, mind-heal- 
ing pastille in any season and in any weather. 

Aaron recalled a wet and cold spring day 
during a weekend he and Maggie spent there 
the previous year. On that particular day they 
had stood together late in the afternoon with 
their arms around one another looking at the 
rain through the same window, with its blue 
calico curtains pulled aside, silently enjoying 
their isolated togetherness. He had thought of 
that day as a bit dreary. Maggie had remarked 
at the grace of the rain as it cascaded down the 
roof onto the ground and made its way across 
the meadow to the creek below. She had 
likened the polonaise of the raindrops on the 
window pane to tears of joy from the eyes of 
God. Part of her endearing charm was her 
unique ability to see something lovely and 
special in simple things. It always made Aaron 
feel good just to be near her. 

He couldnt help but remember how the 
cabin had first come to his attention. It was a 
hot July day two years before when he had 
stopped at a country store nearby for a cold 
soft drink. As he stood in the store enjoying 
the respite from the searing heat, he casually 
inventoried the curious goods and food stuffs 
found in such places: hoop cheese the color of 
sumac leaves in September; fried pies coated 
with sugar oozing their sweet cargo of apple 
and spice; barrels of apples, not the polished 
ones found in city supermarkets, but dusky 
red ones like those freshly plucked from an 
orchard; handmade dolls fashioned from 
socks adorned in gayly colored tiny country 
frocks. A cork board attached to the wall near 
the door was festooned with all manner of 
advertisements by the local folk for the sale of 
used cars, tractors, farm implements, and 
other items of local interest in that Blue Ridge 
Mountain community. In the center of the 
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board was a color photograph of a cabin with 
a meadow in the foreground and a creek 
below. A sign to which the photo was 
attached advertised it as “One room rustic 
cabin on five acres with running water, etc.” 
He was not quite sure whether the “running 
water’ denoted modern plumbing or the 
creek which ran across the five acres. As he 
looked at the photograph he began to wonder 
who had lived there and what kind of people 
they were. The photograph was obviously 
taken in late spring or early summer. The 
leaves were still green on the trees, and wild- 
flowers could be seen in the meadow. 

Without really knowing why, Aaron 
decided to ask the proprietor of the store 
about the cabin and its owners. So as not to 
seem an overly nosey foreigner, he first intro- 
duced himself: “My name is Aaron Coe,” he 
said as he extended his hand to the storekeep, 
and followed with “what can you tell me 
about this cabin?” 

“Delmer Jones” was the merchant's reply. 
Probably because Delmer was alone and with- 
out anyone to talk to a good part of the day, 
the inquiry brought a smile to the storekeep’s 
face and a story about its previous occupants. 
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They were an elderly couple who had 
come down from New York about 15 years 
ago. “Mr. and Mrs. Benton were their 
names,” said Delmer. “I think they had a 
place in Florida, but spent their summers in 
that cabin. A real nice old couple. He was 
Walter and she was Maggie,” he continued. 

A shiver of irony ran up Aaron’s spine at 
the disclosure of Mrs. Benton’s name. Their 
two children were grown and long gone—to 
California, Delmer thought, or maybe it was 
Florida. She was an artist and he a writer. 
They seemed very much in love and were 
always very attentive to one another. 

Delmer pointed to a small painting of 
wildflowers consisting mostly of yellow gen- 
tians and sweet william that hung on the wall 
of the store and proudly proclaimed it to be 
one of hers. After Mr. Benton had died a few 
years ago, Mrs. Benton had stayed on alone. 
But last year her health had declined to the 
point that her children insisted she move to a 
retirement community near them—”in 
California,” Delmer thought, “but it might 
have been Florida,” he repeated. She reluc- 
tantly agreed to go, but had confided to 
Delmer and other friends and neighbors in 
the area that she didn’t want to leave the cabin 
and the mountain valley she and her husband 
had so enjoyed in their twilight years. The 
closer the time came for her to leave the more 
her reluctance to go increased. She died in her 
sleep the night before the day her children 
were to arrive to take her with them. 

“The death certificate said ‘heart attack’,” 
stated Delmer. “But,” he opined emphatically, 
“as far as folks in this area are concerned, she 
died of a broken heart.” 

The elderly couple's children had put the 
cabin up for sale almost immediately after the 
funeral. “No takers so far,” said Delmer. 

Intrigued more by the story than the mod- 
est asking price, Aaron decided to have a look 
at this place, the prospect of leaving which 
caused the death of Maggie Benton, or so 
local opinion had it. The realtor was sum- 
moned and after a short drive they arrived. It 
was as advertised—trustic and a bit run down. 
Aaron was surprised to find not only that the 
cabin had modern plumbing and running 
water inside, but also was fully served by elec- 
tric power. It was less dilapidated than 
unkept—as though it had suffered more from 
a lack of love than upkeep. A quick survey of 
the place revealed a solid log cabin of post- 
depression era design and building materials, 
aging but structurally sound. 
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“Nothing here,” Aaron thought to himself, 
“that wouldn't respond well to a thorough 
cleaning, some new curtains and a few—very 
few—modern appliances.” 

Three things immediately captured 
Aaron's imagination: the smooth interior log 
walls, the stone fireplace, and the creek below 
the meadow. The fireplace appeared to be 
constructed of smooth round granite 
stones—the type that might have been used as 
ballast stones in sailing ships along the coast 
years ago. It had been well used for several 
years and a patina of soot on the inside gave it 
a comforting appearance. The mantle above 
was made from a roughly hewn sturdy los— 
oak he thought—that was considerably older 
than the logs from which the cabin was built. 
The log walls inside the cabin had a polished 
look and feel, cool to the touch on the hot 
summer day, and would no doubt absorb heat 
from the fireplace and be correspondingly 
warm in winter. 

The creek below the meadow contained a 
small waterfall about three feet high formed 
by a shelf of rock across the creek. Below the 
fall, the creek expanded into a pool about ten 
feet wide and two feet deep. The bottom of 
the pool was lined with small, smooth peb- 
bles which would feel good to bare feet on a 
hot July day. The water ran clear, which the 
realtor attributed to an underground spring 
just above the pool. Aaron couldn't resist cup- 
ping his hand and filling it with cool water 
for an impromptu sample from the creek. It 
had a chlorine free, slightly coppery, rich taste 
that reminded him of water from the well on 
his grandfather's farm from which he had 
drunk when he was a small boy. With a smile, 
he also remembered that his Maggie’s mouth 
had the same rich honey-copper taste. The 
instant he sipped the cool, clear water he 
knew he would buy the place. It had very lit- 
tle practical purpose, but something inside 
him demanded he buy it. Within a week the 
final purchase price had been negotiated, a 
deed transferred, and the transaction closed. 

The next order of business was to show it 
to Maggie. A few days later he called her and 
told her he had something special to show 
her. When the appointed day came, a picnic 
basket was packed, and they drove the two 
hours from Greensboro to get there. As with 
other days spent with her it was possessed of 
a special quality he felt only when they were 
together. 

When she saw it, she smiled broadly and 
exclaimed, “You bought this didn’t you?” 


“I did indeed, Maggie,” he replied, and 
quickly added “What do you think?” 

“I don't know,” she said; “let me have a 
look around.” 

As he escorted her through the cabin they 
surveyed its prospects and possibilities, each 
making mental notes as they went. 

Raking a hand across a dusty windowsill 
Maggie said, matter-of-factly, “Needs some 
work, doesnt it?” Before Aaron could reply, 
she added, “Perhaps some blue calico curtains 
on the windows.” 

Rather than enjoin her comments with 
his own, Aaron decided to see what conclu- 
sions and suggestions Maggie would make. 
He could tell from the way she pursed her 
lips she was giving careful consideration to 
the entire matter. As she walked slowly about 
the interior of the cabin, stopping to examine 
a nook or cranny, brushing her fingers against 
a wall or a fireplace stone, he could tell she 
liked the place. She had that certain with-a- 
woman’s-touch-this-place-could-be-great 
look on her face. He could see the brightness 
of possibility shining forth from her eyes. 

“Tt needs a name,” she suddenly said. 

“What needs a name?” Aaron responded. 

“This place,” said Maggie. 

“Okay,” he said, “what kind of name?” 

“Something special, something ‘fitting, 
something...[ don’t know, something that 
means something,” she replied. 

“How about “The Cabin?” Aaron said 
with a wry smile. “It’s honest, descriptive, and 
has eloquent simplicity.” 

“NO!” she exclaimed in mock exaspera- 
tion. “Have you no poetry in your soul?” 

“NO!” he said happily and grinned 
broadly. 

“I know,” she exclaimed, “how about 
“Xanadu?” 

“Why “Xanadu?” he asked. 

“You remember the Coleridge poem,” 
Maggie said pedantically: 

In Xanadu did Kubla Khan a stately pleas- 
ure dome decree, where Alph the sacred river 
runs through caverns measureless to man 
down to a sunless sea... . 

“Tt’s perfect,” she exalted. “We have a river 
which flows from underground caverns...” 

“What we have,” he demurred, “is a creek 
which comes from an underground spring.” 

“Whatever,” Maggie replied, dismissing 
his unimaginative precision with a wave of 
her hand. 

“Besides,” Aaron rejoined, “I’m not sure | 
want my...ah, our cabin in the vale to be 
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named by a besotted poet in a drug induced 
stupor. If we're going to do that let’s at least 
call it something like... ‘Marguaritaville’.” 

“Peasant,” said Maggie, spitting out the 
word, “you have no joie de vivre.” 

“That's true,” Aaron said, “but I own the 
cabin.” “And another thing,” he interjected 
while poking holes in the air at her, “I don’t 
understand French.” 

At that, Maggie fixed him with an icy 
stare, put her hands on her hips, squared her 
shoulders and, after hesitating for an instant, 
spoke with a soft smile saying, “Well, do you 
understand the phrase ‘cut off?” 

Returning her stare, he said “You didn't 
explain it like that before. “Xanadu is a fine 
name. Should have thought of it myself. 
Dont know what could have come over me.” 

They both broke out in peals of laughter 
and seized each other in a tight embrace. 

The front of the cabin faced south toward 
the meadow and creek below. Windows were 
cut on either side of the door. Beneath one 
window on the south wall of the cabin sat an 
old oak desk. It was more old than valuable, 
which probably accounted for the fact that it 
was not removed by the Benton's children 
when the cabin was sold. It seemed curiously 
an integral part of the cabin. It also seemed to 
have found its particular place because of the 
way the morning sun illuminated it through 
the single window on the east side of the 
cabin—as if someone were expected to spend 
time there in the mornings, perhaps writing. 

Aaron and Maggie eventually came to the 
old desk as they examined the cabin’s interi- 
or. Natural curiosity compelled them to open 
the drawers, all of which, save one, operated 
tolerably well. He had always regarded his 
bent toward perfectionism as a flaw in his 
character. On this particular occasion it 
would not let him accept the single desk 
drawer that would neither completely open 
nor close. After fiddling with it for better 
than ten minutes, Aaron seized the knob and 
gave it an exasperated yank. Out came the 
drawer, and over on his rear he fell. 

Maggie nearly doubled over with laughter 
as much at the perplexed look on his face as 
at the unceremonious way he lay sprawled on 
the floor of the cabin with the drawer in his 
lap. She stopped laughing long enough to 
notice him cocking his head to one side as if 
to get a better view into the empty space 
from which the drawer had been so readily 
snatched. Without a word he moved to his 
knees and crawled on all fours to the desk. 
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After reaching into the emptiness with his 
right hand and arm up to his elbow, she 
could see he had retrieved something from 
the drawer space. It appeared to be an old 
envelope which had been stored in the draw- 
er at one time and had probably been pushed 
out the back and became wedged between 
the drawer and its space preventing proper 
movement in or out. 

The envelope was old and faded. It was 
addressed to “Maggie Benton, 5661 Elm 
Street, Chestertown, NY” and was post 
marked January 27, 1945. The return 
address on the envelope read “Captain 
Walter Benton, 506 Parachute Infantry 
Regiment, 101st Airborne Division, APO 
Europe.” 

With their attention on their find, Aaron 
and Maggie opened the yellowing envelope 
and began to examine its contents. It was a 
letter written in pencil by a hand obviously 
under stress. 


12/24/44 
My Dearest Maggie, 


I don't know when or even if you will get 
this letter. Our situation is not good. We are 
holed up outside the small town of Bastogne 
in Belgium. The Germans have us surround- 
ed and apparently outnumbered. The fight- 
ing has stopped for the night and the big 
guns are quiet. It is Christmas Eve. Two days 
ago the German commander sent a messen- 
ger with a surrender ultimatum. General 
McCaulliff sent a one word reply: “Nuts.” 
Headquarters says we are to be prepared for 
pitched battle at dawn. 

Food and ammunition are in short sup- 
ply. The putrid stench of death mixed with 
the acrid odor of battle’s cruel afterbirth fills 
my nostrils and sickens my stomach. Many 
of the men have worn-out boots and gloves; 
frostbite has become epidemic in the hard 
Flemish winter. The sweaty smell of fear per- 
meates the bitter cold air. My men have not 
been this apprehensive since that night in 
June when we leapt into the grim dark noth- 
ingness of the Normandy sky. 

As for myself, I have resolved not to 
worry. I have made my peace with the Lord 
and will accept His will, whatever that may 
be. I continue to pray that on the morning 
and in the terrible hours to follow I will do 
nothing to get someone injured or killed 
unnecessarily. I know all this probably has a 


purpose, but it seems such a monumental 
waste for so many young men, on both sides, 
to have to die or be hurt. May God bless us 
all this holy night. 

I will use these remaining hours of false 
tranquility to think of you and the stolen 
hours we have shared. It seems so very long 
since I have seen you, heard the laughter in 
your voice, been embraced by the captivating 
warmth of your smile, and felt the exquisite 
passion in the rhythm of your breathing as 
we made love. I long for you so. 

Come walk with me now along the banks 
of the stream where we held hands and 
strolled among the emerging verdence of 
spring; where we felt the wind in our hair 
and watched it as it whispered through the 
newborn leaves of the shimmering silver 
maples; where we listened and pretended we 
heard that same wind call your name in its 
gentle gusts, 

Come sit with me awhile in the special 
places we shared in summer: the pond by the 
glade where we picnicked on hotdogs and 
wine and laughed at the passersby and what 
they must have thought of us as we loved in 
the warmth of the afternoon sun— us not 
caring; the Inn where we stayed and you read 
from your journal while I stroked your hair 
and we talked about all manner of things; 
the pool beneath the waterfall where we sat 
naked and bathed one another in the chilled 
waters from the underground spring. 

Come join me in the autumn splendor of 
our beloved Adirondack Mountains where 
we hiked and you told me of the poetry you 
had written born of a fading red maple leaf; 
where we stood atop a stony precipice and 
viewed the majesty of the mountain ridges 
far away and breathed the crisp, clean, and 
bright blue sky of September. 

And now remember with me the happy 
and peaceful times we have spent in winter's 
white blanket, skiing and trudging through 
the snow by day and loving by night when 
warm was made more warm by the cold out- 
side, and you welcomed me into the warm 
soft vessel of your body by which we were 
transported on the winds of our passion to a 
place and time that knew no limits, and 
where we luxuriated in the afterglow of our 
mutual touch until we slept. 

I brace myself against the bitter cold of 
this snowy night only to realize that it can 
never equal the chill of loneliness I feel for 
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IF NOT FOR THE CONFIDENTIAL NATURE OF WHAT WE 
DO, YOU'D HEAR ABOUT SUCCESS STORIES ALL THE TIME. 


Lawyers are as vulnerable to personal 
and professional problems as anyone else. 
Competition, constant stress, long hours 
and high expectations can wear down even 
the most competent and energetic lawyer. 
This can lead to depression, stress, career 
problems, relationship issues, financial 
problems, or alcohol and substance abuse. 

If you have a personal or professional 
problem, we can help. Your Lawyer 
Assistance Program is,part of a national 
system of Lawyer Assistance Programs spe- 
cializing in assisting only members of the 
legal profession. 

We have been a valuable resource for 


thousands of lawyers, judges, and law stu- 
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dents for over 25 years. 

Confidentiality and highly profession- 
al service is our promise. 

If an issue in your life is beginning to 
cause problems, or if you know someone 
else confronting difficulties, we can be an 
important and confidential first step in 
turning a problem into an opportunity for 
positive change. 

Your story will always be safe with us. 
Don't wait for a problem to become a big- 
ger problem. 

We're here for you. Visit 
www.nclap.org, call 1-800-720-7257 or 
email(@nclap.org. 


We can help if you get in touch with us. 
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It is difficult 
to get the news from poems 
yet men die miserably every day 
for lack of what 1s found there. 
William Carlos Williams 


he LAP news to report is that 

the pro se suit filed last year by 

a lawyer against LAP staff has 

been dropped. The plaintiff 
had also sued, in another lawsuit, one of the 
treatment centers he had attended for alco- 
holism treatment. After the suit against the 
treatment center was dismissed on the merits, 
the suit against LAP staff was dropped. The 
LAP staff’s interest was very ably represented 
by Julie Bradburn and Reid Adams of 
Womble Carlyle Sandridge & Rice. As 
clients, we were instructed by our lawyers not 
to make any comments while the suit was 
pending and we complied. And there is noth- 
ing really served now in reviewing here the 
lack of any basis for the plaintiff's claims. But 
what is interesting to the LAP generally is the 
question of whether anyone who is helped by 
the LAP could conceivably have any factual 
or legal basis for a claim that help from the 
LAP might abridge their establishment clause 
rights under the Constitution. 

This question has arisen as a potential 
issue because, in the context of probation and 
parole cases, several courts have been asked to 
address the question of whether a prisoner 
may be sent to Alcoholics Anonymous (AA) 
for help with an addiction problem. In 
addressing this issue some courts have found, 
without much factual basis for such a finding, 
that AA, because of its spiritual orientation, is 
religious. 

In “The Requisition of God by the State,” 
47 Duke L. J. 785 (Feb, 1998) the author 
reviews many cases that have dealt with AA 
and the establishment clause. Most of the 
cases finding AA to be a religion assume a 
deconstructed, rationalist view of man—that 
he is a physical and emotional creature, with 
no inherent spiritual nature. Because of this 
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reductionist view of man, these courts equate 
the spiritual component in AA with religion, 
even though both in fact and theory AA is 
not a religion and promotes no religion. This 
is an odd result to someone who has seen 
Christians, Jews, Muslims, and atheist all go 
to AA and find help there that allows them to 
keep their disease in remission and does not 
infringe on their religious beliefs. 
But as lawyers we are cautious people and 
if something might be a problem there is a 
need to pay attention to it. Thus, prior to the 
suit being filed, the LAP board had under- 
taken to review its policies and practices with 
an eye toward being sure that nothing in the 
program's operation might offend the 
Constitution. And last year the LAP Board 
adopted a new set of operating policies that 
sought to address this issue. The LAP Board’s 
challenge was to assure that a lawyer strug- 
gling with a chronic illness would get the best 
help available while his or her rights were pro- 
tected. While in the abstract it would seem 
that these principles might come into conflict 
(since AA is by far the most effective program 
in helping those suffering from alcohol addic- 
tion stay sober, and yet some see it as reli- 
gion), happily, in the real world of helping 
lawyers, conflict is avoided because ultimate- 
ly a patient must believe in what his or her 
treatment and aftercare is about or this care 
will not work. 
The LAP policy adopted last year relating 
to AA, and as revised at its July 19, 2006 
board meeting provides in part: 
Generally it is the policy of the LAP to 
support the recommendation of a 
lawyer/patient’s treating doctors and 
counselors. The LAP will proactively dis- 
cuss all treatment options which are rea- 
sonably accessible to the lawyer/patient. 
The LAP may encourage the utilization of 
AA as a part of that professional recom- 
mendation only upon its efficacy in com- 
bating substance abuse or other addic- 
tions. The LAP does not and shall not 
force anyone to participate in AA. The 
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LAP will avoid recommending programs 
to the client that are inconsistent with the 
client's beliefs. The LAP shall not recom- 
mend a treatment option with an 
arguably-religious aspect without men- 
tioning to the lawyer/patient that secular 
treatment options may also be available or 
can be developed. For each option dis- 
cussed, the LAP will disclose any 
arguably-religious aspect of that option. 
All LAP contracts where a participant 
agrees voluntarily to participate in AA 
shall include a space for the lawyer/patient 
to initial, acknowledging that his partici- 
pation is voluntary. In such cases, LAP 
staff shall review all treatment options 
with the lawyer/patient, including dis- 
cussing participation in AA as a clinical 
issue with the lawyer/patient and make 
sure his assent is voluntary and therapeu- 
tically appropriate = given _ the 
lawyer/patient’s level of emotional maturi- 
ty, insight into his disease, views about 
spiritual concepts, religious beliefs, and 
sources of inner strength, and the recom- 
mendations of the lawyer/patient’s treat- 
ing doctors and counselors. 


The distorted brain wiring that results 
after the onset of addictive disease and 
that generates and sustains addiction, is a 
form of mental illness that is not 
amenable to self treatment. Because of 
this, effective therapy for treating addic- 
tion allows the lawyer/patient’s insight 
into the fact he cannot rely on his self-will 
to get better. The AA concept of a higher 
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power has been one effective way for 
addicted lawyer/patients to escape the trap 
of being guided by an ego-self that will 
continue to rationalize, minimize, and 
justify alcoholic drinking. In helping 
lawyer/patients recover and find recovery, 
treatment, and support, the LAP staff 
shall only promote the idea of such 
authority—other-than-the-ego-self (how- 
ever, it may be called—higher power, the 

AA group, etc.)—for its clinical effective- 

ness and shall not promote the idea that 

such authority, other-than-the-ego-self, is 

God as understood in the context of any 

religion. 

The policy as adopted tries to articulate 
the most basic principle of healing, and that 
is that what works best is always going to be 
what the patient believes will work, is consis- 
tent with the patient’s internal belief system, 
and is what the patient has confidence in and 
commitment to. When the LAP Board first 
adopted its policy, it also asked the Bar to 
have outside counsel give an opinion as to 
whether the policy adopted complied with 
the Constitution. Adam Charnes and Chad 
Hansen of the firm of Kilpatrick Stockton 
provided this service pro bono to the Bar. In 
May 2006, their opinion confirmed that the 
policies and activities of the LAP passed con- 
stitutional muster in all respects. 

For the past 12 years, while I have been 
LAP Director, the Bar's disciplinary policy 
has sought first to protect the public and sec- 
ond to encourage rehabilitation. This has 
meant that a lawyer who has argued in miti- 
gation that the behavior giving rise to uneth- 
ical conduct originated in an addictions or 
mental health issue would often be given a 
chance as a part of his discipline to work con- 
fidentially with the LAP to address his addic- 
tions or mental health issues. To that end a 
Disciplinary Hearing Commission Order 
might include provisions requiring the lawyer 
to get the assistance of LAP to address the 
underlying issue. In more recent years, the 
council has also had in effect a policy of griev- 
ance deferral where, when the unethical con- 
duct is minor but it appears that the conduct 
originates from a mental health or addictions 
problem, a lawyer might be given the oppor- 
tunity by the Grievance Committee to vol- 
untarily work with the LAP as a way to 
address the underlying issue. If the lawyer 
does so successfully, usually the minor griev- 
ance would be dismissed. The goal of this 
policy is protection of the public. If the root 
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cause of an unethical problem can be 
addressed, then the public and Bar are better 
off long term. 

In the fall of 2005, in an abundance of 
caution, the officers of the Bar directed disci- 
pline not to refer any more cases to the LAP. 
Most of the grievance deferral cases that the 
LAP has handled in the past have been 
depression or other mental health issues and 
not addiction—cases where a lawyer/patient 
would not have any involvement with AA. 
The more serious cases, involving the DHC, 
have been more likely to involve a serious 
addiction problem. At its July 19, 2006 board 
meeting, the LAP Board looked again at its 
policies, and with the assistance provided by 
Adam Charnes and Chad Hansen and the 
Bar officers, it made several additional tweaks 
to its policy. With this fine-tuning and the 
blessing of the Bar’s officers, the LAP Board 
will be able to return to the process of assist- 
ing lawyers who run afoul of discipline and 
need its assistance. 

A good working relationship between dis- 
cipline and a LAP is something of concern in 
many states. Chuck Plattsmier, Chief 
Disciplinary Counsel for the state of 
Louisiana, offered this perspective: 

“There are few areas of greater importance 
to the proper regulation of the bar than the 
quality of the cooperative relationship 
between disciplinary counsel and a well run 
Lawyer's Assistance Program. Perhaps as 
much as 50% of all serious discipline cases 
contain elements of alcohol or drug use, and 
often involve mental or emotional difficulties. 
Where lawyer regulation systems may be 
lacking in the resources (both financial and 
experience) to effectively understand and 
handle such issues, Lawyer’s Assistance 
Programs can provide the critical link to 
information and assistance for dealing with 
the impaired respondent. 

“At the core of the discipline/LAP part- 
nership is a firm and mutual understanding 
of the role to be played by each. The LAP 
director and participants should see their pur- 
pose as saving lives not licenses. Disciplinary 
counsel must be willing to acknowledge that 
addiction and mental health disorders can be 
a cause of unethical behavior and that not 
every impaired lawyer is lost as a promising, 
productive member of the bar. Support by 
one for the role of the other engenders trust 
and respect thereby enhancing the success of 
each in the regulation of the bar and the pro- 
tection of the public. 


“As the stresses of our profession increase 
and are coupled with the escalation of 
demands by clients, judges, and opponents, 
one should not expect that the numbers of 
impaired lawyers will decrease. A well funded 
and organized Lawyer's Assistance Program is 
not a luxury, but a genuine necessity. The 
relationship with the discipline system should 
be characterized by cooperation, not con- 
frontation. Those jurisdictions with foresight 
which foster such a relationship do so with 
the confidence that they are fulfilling their 
mission to the profession and to the public.” 

State Bar President Calvin Murphy said 
recently, “The officers of the Bar are commit- 
ted to the continued vitality of the LAP in 
providing the tremendous services it does to 
the lawyers of North Carolina and in turn 
benefiting all the citizens of our state. Our 
commitment to make the best use of the LAP 
program, including using it to help lawyers 
who are involved with discipline, is not limit- 
ashe 

Only a small percentage of the lawyers the 
LAP helps are involved with discipline, but 
allowing those who are in trouble to get help 
as a way of overcoming their grievance issues 
is a worthy goal for the Bar to have. Since 
2000, the LAP has assisted approximately 
1,000 North Carolina lawyers. While the 
news of the day may be about new policies or 
bygone lawsuits, the ingredient that saves 
lives is not new. The poetry in all this is 
human compassion—its expression has been 
the key to the LAP’s success—the willingness 
of one lawyer, who has suffered in a certain 
way, to reach out and help another lawyer 
who is suffering similarly. It is this human 
poetry that seems to be the most essential 
ingredient in creating the opportunity for 
someone to get well. = 


The North Carolina Lawyer Assistance 
Program ts a confidential program of assistance 
for all North Carolina lawyers. The Lawyer 
Assistance Program addresses alcoholism, other 
addictions, depression, and other mental health 
problems. The LAP has two committees of 
lawyer volunteers who assist other lawyers: the 
PALS Committee and FRIENDS Committee. 
If you are a North Carolina lawyer, judge, or 
law student and would like more information, 
go to www.nclap.org or call toll free: Don 
Carroll (for Charlotte and areas West) at 1-800- 
720-7257, Towanda Garner (in the Piedmont 
area) at 1-877-570-0991 or Ed Ward (for 
Raleigh and down East) at 1-877-627-3743. 
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POUTA UPDATE 


IOLTA Income Trends Upward 


Financial 

Income totals for 2006 continue to be 
strong. We recorded just over $1 million in 
the first quarter and are on track to match 
that total for the second quarter. We hope to 
improve on last year’s income—the highest in 
NC IOLTA history at well over $3.9 million. 
‘To increase income, we continue to work to 
improve policies at participating banks and to 
increase [OLTA participation. 


Participation 

We have moved from 59% to approxi- 
mately 74% participation statewide in the 
last ten years. NC IOLTA trustees and staff 
have been working with a number of State 
Bar Councilors and other attorneys to 
increase participation. To help us, we have 
developed a color-coded map showing partic- 
ipation by judicial district. Accompanying 
the map is a chart showing the percentage of 
participation for each district, and, if applica- 
ble, how many attorneys would need to begin 
participating in NC IOLTA to move that dis- 
trict to the highest level. (See next page.) 

If you are not participating in NC 
IOLTA, you need only complete and return 
to our office an IJOLTA decision form, which 
you can get from the State Bar's website 
(www.ncstatebar.org) or by calling the 
IOLTA office at 919-828-0477. If you would 
like to help recruit others to participate in the 
IOLTA program, please let us know. 


Grants 
For 2006, NC IOLTA is administering 


$3.3 million in grants. Grant applications for 
2007 are now available in the NC IOLTA 
office. Completed applications must be 
received in the NC IOLTA office by 5 pm on 
Monday, October 2, 2006, to be considered 
at the Board of Trustees meeting in early 
December 2006. Applicants will be notified 
of grant decisions by the end of December. 


News from NAIP (National Association 
of IOLTA Programs) 
The ABA Commission on IOLTA met in 
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Charlotte in early May. NC IOLTA was rep- 
resented by the board chair, Jim Talley, and 
Executive Director Evelyn Pursley as well as 
NC State Bar President Calvin Murphy. 
They presented a report on the IOLTA pro- 
gram in North Carolina, which received a 
very positive response. Commission mem- 
bers were particularly impressed by the infor- 
mation we were able to collect and present 
about our various constituents, and by the 
way we work with banks as our partners in 
this public service endeavor. 


New Participants 
Your Interest Does Make A Difference! 

Participation in IOLTA does not affect a 
lawyer's trust account practices and never 
affects the principal balance of the account. 
The participating bank calculates and remits 
all accumulated interest, less service charges, 
directly to IOLTA. Lawyers still retain com- 
plete discretion to determine whether a trust 
deposit is of sufficient size or duration to jus- 
tify placement in a separate interest bearing 
account for a client. 

To learn more about the IJOLTA program 
or to become a participant, please call the 
IOLTA office at 919/828-0477. 

Thank you to the following attorneys and 
firms who have joined the NC IOLTA 
Program since April 2006. 

Allen, Ruth M., Raleigh 

Armstrong Law Firm, Enfield 
Armstrong, Charlene Y., Greensboro 
Bailey Law Group, PC, Charlotte 
Bebber, Andrea Y., Charlotte 

Brown, Robert L., Jr., Raleigh 

Bryant Saunders, PLLC, Raleigh 

Carlos, Aaron Edward, Graham 

Clarke & Hewlett, PLLC, Morehead City 
Conner, James L., I], Durham 

Cooney, Jennifer Reaves, Fayetteville 
Daly, Judith M., Statesville 

Darrow, Mary Jude, Raleigh 

Davis, Nakia C., Law Office of, Durham 
Dotson-Smith, Susan M., Asheville 
Drouin, Steven G., Washington 


Druar, Jacqueline M., PLLC, Mooresville 
DuBre’, Leroy J., PLLC, Casar 
Entzminger, Daniel Hines, PA, Greenville 
Etheridge, David K. PA, Burnsville 

Gast, Jason, Asheville 

Gibson, Ronald L., Charlotte 

Goldstein, Vicki E, PLLC, Winston-Salem 
Gonzalez, Kellie Chappell, Holly Springs 
Gray Sutton, PLLC, Washington 

Hall, Patrick C., Law Office of, Statesville 
Hickmon Law, PC, Charlotte 

Hier, Teresa L., Winston-Salem 

Hoyle & Stroud, LLP, Rocky Mount 
Hunter, Higgins, Miles, Elam & Benjamin, 
PLLC, Greensboro 

Irwin Law Firm, PLLC, Chapel Hill 
Jenkins Law Firm, Leland 

Jensen McGrath Podgorny, PA, Research 
Triangle Park 

Johnson, Samuel B., Greensboro 

Jones & Free, Greensboro 

Kahn & Associates, LLC, Raleigh 
Kennedy, Christine W., Raleigh 

LaVergne, Samuel C., Charlotte 

Lee Law, PLLC, Apex 

Lovings Law Firm, PA, Asheville 

Mahlum, David J., Raleigh 

Marold Law Firm, PLLC, Chapel Hill 
Mastrodonato, Sonya W., Rocky Mount 
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2006 IOLTA Participation by Judicial District 
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Participation 
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McClinton, Claudia, Raleigh Williamson, Callie, PC, Spring Hope Wilson, Monica, Durham 

McLean & Cardillo, PA, Durham Wilson, Gregory N., Charlotte Wood & Company, LLP, Raleigh = 
McMillen, John Andrew, Greensboro 
Meyer Law Offices, PA, Cary 

Mobley Law Office, PA, Clayton 
Monteith, Charles E., Jr., Cary 
Morrison Law Firm, PLLC, Wilson 
Newsom, Jamie Faye, Fayetteville 
Okwara, Chiege O. Kalu, PA, Charlotte 
Padgett, John Timothy, Lake Lure 
Peterkin Law Firm, Knightdale Bank of the Carolina in Advance 


Cornerstone Bank in Wilson 


Bank News 


ff New Banks We are pleased to report the following banks have started participating 
in the NC IOLTA program since the last publication of the Journal: 


Plemmons, Brian K., Marion 
Rossi, Bonnie E., Greensboro 
Simonsen Law Firm, PC, Edenton Adding new banks across the state offers more opportunities for attorneys and firms to 
Stanley, C. Franklin, Jr., Tabor City participate in the IOLTA program. 

Stout Law, PC, Charlotte 
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A Profile in Specialization—Kate Dreher 


AN INTERVIEW 


wrikiass IDE WES UMNO, 1b IN. 


ecently, I had an opportunity to talk with Kate Dreher, a senior assis- 


tant district attorney in the 28th Prosecutorial District in Buncombe 


County and a certified specialist in state criminal law. Kate graduat- 


ed from the University of Pennsylvania and from the Catholic 


University School of Law in Washington, DC. Her comments on specializing in crimi- 


nal law follow. 


Q: Why did you pursue certification? 

I felt like victims of crime should have 
lawyers that could demonstrate the high level 
of skill that the defendants’ lawyers have. I 
wanted to provide comfort that their state 
appointed lawyer had achieved that level of 
competence recognized by the State Bar. 

Q: How did you prepare for the examina- 
tion? 

At that point in my career I had an 
extremely heavy felony schedule that 
required me to be up to date on the law. I 
didnt have current misdemeanor experi- 
ence, though. So I brushed up on Chapter 
20 and some of the laws and procedures 
regarding drivers’ licenses. 

Q: Was the certification process (exam, 
references, application) valuable to you in 
any way? 

It was. When I looked at my application 
and the list of trials 'd completed, it gave 
me a sense of accomplishment to see it all 
in one place. Over time, I have developed a 
sense of camaraderie with the defense bar, 
and in this situation, I had to rely on them 
to serve as references for me. I remember 
one reference telling me later that he want- 
ed to answer the question about referring 
clients to the applicant by saying he would 
not want his clients anywhere near this par- 
ticular applicant! 

Q: Has certification been helpful to your 
practice? 

I think so. Having a sense of pride in 
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maintaining the board’s standard of com- 
petence motivates you to take extra care in 
keeping up to date, particularly on things 
you dont see every day. I can say to victims 
that our office has three board certified 
specialists and I hope it helps. 

Q: What do your constituents say about 
your certification? 

I consider the victims of crime to be 
my clients. In the cases that I handle, 
murder and sexual offense cases, the vic- 
tims are suffering from the trauma of the 
crime. In many instances, victims express 
concern about the office, typically stem- 
ming from something they saw on televi- 
sion or an experience someone told them 
about. I tell them about my certification 
so they can relax a bit and feel that they're 
in good hands. It does seem to provide 
comfort. 

Q: Are there any hot topics in your spe- 
cialty area right now? 

Crawford v. Washington is still a hot topic 
in criminal law these days. (Crawford v. 
Washington, 541 U.S. 36 (2004), is a 
United States Supreme Court decision that 
reformulated the standard for determining 
when the admission of hearsay statements 
in criminal cases was permitted under the 
Confrontation Clause of the Sixth 
Amendment to the United States 
Constitution.) 

We all watch for the case-by-case devel- 
opments. Part of being a criminal law spe- 
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cialist is keeping up, and trying to deter- 
mine how the courts will apply the law to 
different fact scenarios. 


Q: How do you stay current in your field? 
I have the luxury of attending the Bob 
Farb 


Government. (Robert L. Farb is a professor 


seminars at the Institute of 


of public law and government at the UNC- 
Chapel Hill School of Government. Bob is 
responsible for conducting educational pro- 
grams for North Carolina prosecutors and 
regularly teaches judges, magistrates, police 
attorneys, law enforcement officers, and 
others who work in the criminal justice sys- 
tem.)The institute also sends regular 
updates so that with a quick click on email, 
I have access to a wide variety of informa- 
tion. In our office we also have weekly staff 
meetings that are well attended (we serve 
pizza) at which we go over different areas of 
the law and focus on something new or on 
someone's recent experience. 
Q: How does specialization benefit the 
public or the profession? 

It helps to keep the level of enthusiasm 
up. It keeps practitioners remembering that 
they are professionals. And it helps people 
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to enjoy their work, to know that it is not 
simply a job. I believe that this is a profes- 
sion and I came here to help. I learned this 
well and I am comfortable with my work. 
Q: How do you see the future of special- 
ization? 

I would like to see more prosecutors and 
more public defenders join the program. | 


think they should be certified specialists. 
It's one way to tell the public, who often 
worry about their lawyers, that we take this 
very seriously and we are committed to this 
work. Public defenders really know this 
area of the law. 

Q: What would you say to encourage 
other lawyers to pursue certification? 


It is enriching to be motivated by the 
image of yourself as a counselor of law, 
meeting your responsibility to the people 
who entrust themselves to your care. Board 
certification reinforces your role as such, 
not just someone who views this as a 9 to 5 
day, but as a counselor of law and a profes- 
sional. = 


Maggie (cont.) 


you now. To say “I miss you” would be only 
half truth. The frigid emptiness I know when 
we are apart goes far beyond missing you. 
The longing I feel for you at this moment can 
only be comprehended and measured by the 
fulfillment and completeness I know when 
we are together. 

If it is not permissible for us to see each 
other again in this life, so be it. The love I feel 
for you is equally as strong as life itself and 
therefore stronger than death. If I do not 
return, do not cry for me. Rather, remember 
the surpassing joy we have shared throughout 
the years we have had. Remember also you 
are the seasons of my life: the verdence of 
spring, the warmth of summer, the color of 
autumn, and the peace of winter. Were I to 
live a thousand years I would never have 
found a woman I wanted, needed, or cher- 
ished more than you. 


I love you dearly. 
Merry Christmas, 
Walter 


After reading it they both sat silently for a 
while staring at the letter. Without speaking 
they both knew that they had inadvertently 
intruded into one of the most poignant 
moments the late Mr. and Mrs. Benton had 
ever shared. They were humbled and a bit 
embarrassed by having done so. Without say- 
ing so, they both understood they would 
have to send the letter to the Benton's chil- 
dren in California—or was it Florida. 

Finally, Aaron broke the solemnity of the 
moment by rising to his feet and saying “I’m 
famished; let’s eat.” 

Armed with their picnic basket and a bot- 
tle of wine, they went outside and walked 
hand-in-hand across the meadow toward the 
creek. Maggie didn’t notice the pool at first 
because it was partially hidden by the phalanx 
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of mountain laurel that guarded one side. 
When it came into view, her eyes widened 
and she uttered a lusty “all right!” Maggie 
could be as gentle and tender and soft as the 
down on a dove’s breast. However, she was 
not given to squealing with delight like some 
women. But then, women who squealed 
with delight probably wouldn't have in these 
particular surroundings. 

Their picnic lunch was eaten and washed 
down with generous portions of the chardon- 
nay they had brought. Afterward, they took 
off their shoes and dangled their feet in the 
cool water of the pool. Emboldened by their 
privacy, and a little too much wine, and 
encouraged by the Benton letter, they soon 
removed the rest of their clothing and 
repaired to the middle of the pool. The water 
was quite chilly at first, especially to bare bot- 
toms. But the heat of the summer day made 
their ablution more than worth the initial 
shock. They spent the better part of an hour 
laughing and talking and washing each other 
in the refreshing creek water quite as con- 
tented as Adam and Eve might have been in 
the Garden of Eden. With uninhibited inno- 
cence they happily shared the simple pleasure 
of each other's company and thoughts in the 
bower of nature's beauty. Such was the joy of 
their relationship; such was the source of their 
love for one another. 

That had been two years ago. Aaron was 
still surprised that time had passed so quick- 
ly. It seemed more like two months. A chill 
came over him as the wind blew outside and 
a draft penetrated a small space beneath the 
windowsill. But the chill was short-lived for 
without a sound Maggie had risen from their 
bed and quietly found her way to his side in 
the darkness. The touch of her warm body 
next to his broke the chill like the first sunny 
days of spring breaks winter's icy grip. 

“What's on your mind, love?” she purred 
sleepily. 

He turned from the frigid expanse outside 


and looked into her face. As he did Aaron 
noticed the drowsy green of Maggie's eyes 
reflected golden shards of light from the 
dying embers of the fire. Silently he drank 
deeply of her dark Irish beauty. 

“Do you remember the letter we found 
when I first bought the cabin?” he asked. 

“The one Mr. Benton wrote to his Maggie 
on Christmas Eve during the war,” she 
acknowledged. 

“I was thinking about how cold and 
frightened and lonely he must have been that 
night. The weather must have been a lot like 
tonight. Mr. Benton must have been afraid 
he would not survive, but seemed to be able 
to warm himself and find stillness and sanc- 
tuary in his thoughts of her and them. It 
must have been a very special relationship,” 
he added. 

“Must have been,” replied Maggie. “Sort 
of like us,” she followed. 

“Yeah, I know,” he said, and smiled. 

“Let's go back to bed,” said Maggie in a 
soft inviting voice. 

Aaron and Maggie made love and after- 
ward held each other very close until they 
both fell asleep. Outside, the winter wind 
howled and the snow fell deeper. But inside 
the cabin they were warm and secure even 
though the flames in the old fireplace had 
long since flickered their last. On the old oak 
desk, the book of poetry remained open, . . . 
a book of poetry entitled This is My Beloved, 
...a book of poetry whose author was Walter 
Benton. = 


Bill Wheeler is a managing partner at the 
High Point law firm of Wyatt Early Harris 
Wheeler LLP where he began practicing in 
1975 after passing the bar exam. He graduated 
from UNC Chapel Hill (Phi Beta Kappa) in 
1972 with a BA, and from Wake Forest Law 
School (associate editor of the Law Review) in 
1975 with a JD. He is currently pursuing a 
masters degree in literature at UNCG. 
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Help Wanted 
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his article will differ from 

most of my published works. 

Instead of the usual formula- 

ic mix of sitcom allusion, 
poetic license, and actual information, I 
offer a bold synthesis of three literary genres 
long thought to be incompatible: the testi- 
monial, the classified advertisement, and the 
Valentine. The subject of this profound 
departure from the strictures of journalistic 
convention is the State Bar’s former general 
counsel, Carolin Bakewell. 

Carolin resigned her position in mid-July 
after 18 years with the Bar’s Office of 
Counsel, which she had headed with great 
distinction since 1991. Having overseen the 
metamorphosis of our legal department 
from a cottage industry to a full service reg- 
ulatory law firm, and having brought great 
credit to the lawyers of North Carolina in 
the process, she has left us infinitely better 
off than she found us. I understand that she 
now intends to do something similarly won- 
drous for our state’s dentists as the new gen- 
eral counsel to the Dental Board. 

Be that as it may, I am quite bereft in the 
wake of Carolin’s resignation, and very con- 
scious of the fact that replacing her will be a 
defining moment in my own career. My first 
thought, of course, was that I should under- 
take to find “another Carolin Bakewell.” 
This fanciful notion, predicated on the idea 
that uniquely talented lawyers are com- 
modities, like pork bellies or Toyotas, and 
are always available at the prevailing market 
price, was initially beguiling. It formed the 
predicate for my first tightly worded but 
ultimately unsuccessful classified ad. 
Perhaps you saw it. 

“Fiftyish Bar Executive seeks long term 
professional relationship with someone like 
Carolin Bakewell. Salary commensurate 
with what we paid Carolin. Ability to type 
fast a plus.” 

This clever bit of marketing actually got 
quite a response. Not surprisingly, more 
than a few aspirants simply wanted a rela- 
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tionship with me, presumably because they 
enjoy reading my column in the Bar Journal. 
Unfortunately, none of these people were 
exactly like Carolin. And none appeared to 
possess her inexhaustible energy, unerring 
legal judgment, and immense moral author- 
ity, at least not to the same extent and in the 
same proportions. 

It also became apparent that my refer- 
ence to compensation in the advertisement 
was flawed. Several applicants evidently read 
the ad to suggest that we had been paying 
Carolin what she was worth. Of course, 
nothing could be further from the truth. 
Carolin was, to be sure, reasonably compen- 
sated by state government standards, but she 
was worth much, much more. Like most 
dedicated public servants, she was willing to 
accept less than market value for her 
remarkable talents because she enjoyed the 
work and believed strongly in what she was 
doing. I think she also regarded the honor of 
being our profession's chief lawyer as a sig- 
nificant part of the compensation package. I 
think her successor will, too. 

With further reference to the above 
advertisement, I should hasten to point out 
that the ability to type fast, while interest- 
ing, is not likely to be determinative in 
choosing our new general counsel. I initial- 
ly made reference to it mainly to weed out 
the people who aren't like Carolin. Most 
people don't know this, but Carolin was a 
newspaper reporter in a previous life. She 
regularly covered compelling events in 
Iredell County like funny-looking vegetable 
competitions and trials for criminal conver- 
sation, and became very adept at the key- 
board. After a disturbing encounter with a 
crook-necked squash that resembled 
Richard Nixon, she decided to go to law 
school. Predictably, she excelled. This led to 
an apprenticeship at a large law firm out of 
state where she toiled in relative obscurity 
before returning home to accept a position 
with a reputable firm in Raleigh. As it hap- 


pened, that firm did a fair amount of work 


for professional licensing agencies similar to 
the State Bar, and Carolin soon concluded 
that she might like to do regulatory work 
full time. When I was asked to give up my 
disciplinary caseload and organize the 
mandatory continuing education program 
in the fall of 1987, Carolin applied for my 
old job and was hired by our former 
Executive Director Bobby James. It was the 
second best decision he ever made. His 
smartest move was promoting Carolin to be 
the State Bar's general counsel four years 
later. 

As I face the challenge of hiring Carolin’s 
successor, I am plagued by self doubt. I 
wonder if I would have been wise enough 
to promote Carolin had I been sitting in 
this chair back in 1991. I wonder if the per- 
son who was Carolin 14 years ago were to 
walk into my office today, would I recog- 
nize the wonderful lawyer and leader that 
she would inevitably become? In that 
regard, I’m reminded of an old television 
advertisement for a product now forgotten. 
As I recall it, a man seen only in profile with 
a beard and stovepipe hat was seated across 
a desk from someone like me in the midst 
of what was clearly a job interview. After 
eliciting from the applicant a statement that 
he was seeking an “executive” position, the 
interviewer asked the gentleman about his 
academic credentials. The applicant 
responded that he didn’t have much formal 
education. He said that he had simply done 
a lot of reading on his own. It was immedi- 
ately obvious from the facial expression of 
the interviewer that this was not what he 
wanted to hear, and he quickly brought the 
interview to a close by saying, “You know, 
Abe, you really aren't going to get anywhere 
without that sheepskin.” I think the point 
of the commercial may have had something 
to do with the value of education. But I 
believe the real lesson had more to do with 
the folly of relying upon mere credentials in 
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Kathy Ammon 


Kathy Ammon was. born in 
Spartanburg, South Carolina. Growing up 
in the south, in a large and supportive fam- 
ily, she gives credit to her childhood for her 
passion for creating work that expresses the 
importance of love and relationships. She 
studied the visual arts with a focus on 
painting and printmaking through com- 
bined studies at the University of South 
Carolina and the University of Texas at 
Dallas. After graduation in 1983, she men- 
tored with Frits van Eeden, a renowned 
artist from The Hague, Netherlands, for 
several years. Since 1988, she has been 
working as a professional artist, exhibiting 
and selling her work through private gal- 
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assessing the ability of people to handle 
extraordinary responsibilities and to do 
extraordinary things. In 1991, Carolin had 
a nice resume. But I suspect Bobby James 
was able somehow to look beyond the 
printed page and to see a person of sur- 
passing quality. I hope I possess such 
insight. 

Ironically, the growth of the Office of 
Counsel and Carolin’s deft management of 
that process over the years have made it 
rather difficult to favor the inspired hunch 
over the impeccable resume in selecting her 
replacement. Given the current complexity 
of our legal universe, how can we choose as 
her successor anyone who hasn’t already 
filled shoes as large as hers? Superior legal 
talent really isn't sufficient anymore. Our 
new general counsel must be a fine lawyer, 
but he or she must also be a capable 
administrator with a decent managerial 
track record. The membership of the State 
Bar is increasing by nearly 4% a year, and 
we have two new law schools coming 
online. Experience has shown that griev- 
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leries and juried exhibitions. 
She moved to Raleigh, NC, 
in 1994 and was juried into 
Artspace in 1997 where she 
currently has her studio. Her 
work is included in many 
corporate and private collec- 
tions, including the NC 
High School Athletic 
Association, Walt Disney 
World International, Xavier 
Roberts, SAS 
Glenview Corporation in 
Canada, and The Alliance 
for Children Everywhere, 
Africa. 


Institute, 


ances increase as a function 
of lawyer population, as do a 
variety of other legal issues 
within the purview of the 
Office of Counsel. Only by 
shrewdly deploying and efficiently using 
our limited resources can we hope to fulfill 
our regulatory responsibilities. 

In light of the foregoing, I have decided 
to publish another version of my classified 
ad. Hopefully, by the time you read this, it 
will have served its purpose and attracted 
the best person for the job, whether or not 
that person is similar to Carolin. 
Hopefully, Pll recognize that individual 
when she or he walks through the door. For 
what it’s worth, here’s the current ad: 

“Fiftyish Bar Executive seeks a superior 
human being and lawyer with demonstrat- 
ed managerial ability and love for the pro- 
fession to lead the North Carolina State 
Bars growing legal department and 
advance the public’s interest. Salary nego- 
tiable. Ability to type fast not essential, but 
highly valued.” = 


L. Thomas Lunsford II is the executive 
director of the North Carolina State Bar. 


The Blessing 


Each quarter, the works of a different 
contemporary North Carolina artist are 
displayed in the storefront windows of 
State Bar building. The artworks enhance 
the exterior of our building and provide 
visual interest to pedestrians passing by 
on newly-reopened Fayetteville Street. 
The State Bar is grateful to The 
Collectors Gallery (successor to the 
Raleigh Contemporary Gallery), the 
artists’ representative, for arranging this 


loan program. The Collectors Gallery is a 


full service gallery that represents nation- 
al, regional, and North Carolina artists, 
and provides residential and commercial 
consulting. Readers who want to know 


more about an artist may contact Rory 
Parnell or Megg Raider at TCG, 323 
Blake Street, Raleigh, NC 27601 
(919.828.6500). 
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FRE DISCIPLINARY DEPARTMENT 


Attorneys Receive Professional Discipline 


Disbarments 

McArthur Mitchell of Charlotte was dis- 
barred pursuant to a consent order entered 
recently by the DHC. The disbarment is 
based upon Mitchell’s conviction in federal 
court for conspiracy to engage in wire fraud. 

Charles Eakes from Winston-Salem sur- 
rendered his law license and was disbarred. 
He engaged in the practice of law while his 
license was suspended between 2003 and 
2005, failed to respond to a letter of notice, 
failed to participate in the fee dispute program 
on numerous occasions, commingled funds, 
and engaged in a conflict of interest. 
formerly of 
Charlotte, surrendered his law license pur- 


Dwayne A. Bennett, 


suant to a condition in a plea agreement 
under which he has agreed to plead guilty in 
the United States District Court for the 
Western District of North Carolina to the 
felony offense of conspiracy in violation of 18 
U.S.C. § 371 in connection with fraudulent 
real estate transactions. 

Donald A. Parker of Benson surrendered 
his law license to the council, admitting that 
he had misappropriated client funds. 

Joseph W. Morton of Jacksonville surren- 
dered his law license to the council, admitting 
that he effectively abandoned his law practice 
by failing to provide legal services for which he 
had accepted fees and by failing to pay clients’ 
court costs with funds deposited into his trust 
fund for that purpose. 

Charles K. Medlin Jr. of Kinston surren- 
dered his law license to the council, admitting 
that he misappropriated client funds. 


Suspensions & Stayed Suspension 

In 2003, Mark A. Key, who has offices in 
Wake and Harnett Counties, was suspended 
for two years, with the suspension stayed for 
three years. In July 2006, the DHC activated 
90 days of Keys’ 2003 suspension for effec- 
tively abandoning a client who had been 
charged with a probation violation. Key has 
filed notice of appeal. 

Statesville lawyer Kenneth B. Darty was 
given a two year suspension, stayed for five 
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years on conditions, for making a false state- 
ment to a court, failing to file income tax 
returns, and engaging in a conflict of interest 
in obtaining real property from a client. Darty 
has filed notice of appeal. 

Greensboro lawyer Marshall Dotson was 
suspended for one year, stayed for two years, 
for neglect and failure to communicate with 
his clients. 

David H. Rogers, who is from Raleigh, 
held himself out as a lawyer and rendered legal 
services during a three year active suspension 
of his law license. A consent order was entered 
imposing an additional five year suspension at 
the conclusion of the existing three year sus- 
pension. At the end of the additional five year 
suspension, Rogers must satisfy conditions 
prior to reinstatement. 

Mocksville lawyer Lynette Hicks entered 
into a consent order suspending her license for 
three years, stayed for three years. Hicks failed 
to supervise her paralegal, failed to reconcile 
her trust account quarterly, and failed to 
maintain proper client ledgers, which enabled 
her paralegal to embezzle client funds from 
the trust account. 

Robert C. Howes, who is from Statesville, 
was suspended for two years, stayed for five 
years on conditions, for neglecting his real 
estate practice, failing properly to disburse set- 
tlement funds, committing trust account vio- 
lations, and failing to supervise a paralegal 
who embezzled from his trust account. 

Edward Zotian, who is from Winston- 
Salem, was suspended for five years (04 DHC 
1) for misappropriating funds from his law 
firm. In July 2006, the DHC imposed a sec- 
ond five year suspension, to be served at the 
end of the original five year suspension, for 
practicing law during the prior suspension. 

Winston-Salem lawyer Arch K. Schoch V 
was suspended for three years for possessing 
crack cocaine and providing the crack cocaine 
to a client. Schoch must satisfy extensive con- 
ditions before he will be eligible for reinstate- 
ment. 

Alan T. Smith, formerly of Fayetteville, 
was suspended for five years by a DHC 


Consent Order of Discipline. Smith was dis- 
ciplined for client neglect, unauthorized prac- 
tice of law, and failure to respond to inquiries 
of the State Bar. Smith can apply for a stay of 
the final two years of the suspension if he sat- 
isfies stated conditions. 


Censures 

The State Bar Grievance Committee cen- 
sured Greensboro attorney Thomas H. 
Ainsworth III for making a misleading com- 
munication about his former law firm and 
improperly soliciting professional employ- 
ment from a client of his former law firm. 


Reprimands 

Four North Carolina attorneys were repri- 
manded by the State Bar Grievance 
Committee in April 2006 for misconduct. 
Stephen E. Huff of Marshall engaged in a 
conflict of interest by acting as attorney for his 
father’s estate while simultaneously challeng- 
ing his father’s will. John W. Akins of Fuquay 
Varina was reprimanded for failing to recon- 
cile his trust account at least quarterly and 
engaging in other technical violations of the 
rules regulating trust accounts. Eden attorney 
Clinton O. Light was reprimanded for charg- 
ing an excessive fee, failing to disburse funds 
promptly to a client, and failing to respond 
promptly to an inquiry of the State Bar's 
Office of Counsel. Hillsborough attorney 
Glenn E. Gray was reprimanded for advertis- 
ing violations and making misleading repre- 
sentations about his law practice. 


Transfers to Disability Inactive Status 

Douglas L. Sutton from Orange County 
was transferred to Disability Inactive Status by 
Consent Order on June 8, 2006. 


Notice of Intent to Seek Reinstatement 
Individuals who wish to note their con- 
currence with or opposition to this Petition 


should file written notice with the secretary 
of the State Bar, PO Box 25908, Raleigh, NC 
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RULE AMENDMENTS 


Amendments Pending Approval of the Supreme Court 


At its meetings on April 21, 2006, and 
July 21, 2006, the council voted to adopt 
the following amendments for transmis- 
sion to the North Carolina Supreme 
Court for approval. 


Amendments to the Rule on 
Standing Committees of the Council 

Prec en. 1A; Séction. .0700; 
Standing Committees of the Council 

The amendments create a new stand- 
ing committee, known as the Finance and 
Audit Committee, that will be appointed 
by the president and report to the execu- 
tive committee on a quarterly basis. 


Amendments to Discipline and 
Disability Rules 

Pere A.C. 1B Section-0100, 
Discipline and Disability of Attorneys 

The amendments to the rule governing 
the issuance of a subpoena for cause audit 
identify certain circumstances that are 
believed to constitute reasonable cause to 
support the issuance of such subpoenas. 


Amendments to Rules Governing the 
Lawyer Assistance Program 

27 N.C.A.C. 1D, Section .0600, Rules 
Governing the Lawyer Assistance Program 

The amendments provide for the 
appointment of the dean of a North 
Carolina law school as an ex officio mem- 
ber of the LAP board and delete Rule 
.0614 which authorized the board to file a 


grievance under certain circumstances. 


Amendments to Procedures for the 
Administrative Committee 

Bom ALC. 1D; “Section, .0900, 
Procedures for Administrative Committee 

To preserve the 30-day grace period 
within which a member may pay dues 
without detrimental effect after being 
served with a suspension order for failure 
to pay, the amendments make a suspen- 
sion order effective 30 days after proof of 
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service on the member. 


Amendments to Rules Governing the 
Administration of the CLE Program 

2/. -N.GoAGe1 DD CSection a1 600; 
Regulations Governing the Administration 
of the Continuing Legal Education 
Program 

Amendments to Rule .1605 grant CLE 
credit for teaching the following: continu- 
ing paralegal education courses; law cours- 
es at new North Carolina law schools that 
are seeking ABA accreditation; and cours- 
es at an ABA approved paralegal school or 
program. The amendments also increase 
the number of CLE credits awarded for 
teaching at an ABA accredited law school, 
and use the same formula to calculate the 
CLE credit awarded for teaching at a new 
law school or at a paralegal school. 


Amendments to The Plan of Legal 
Specialization 

27 N.C.A.C. 1D, Section .1700, The 
Plan of Legal Specialization 

Section .1800, Hearing and Appeal 
Rules of the Board of Legal Specialization 

Section .2200, Certification Standards 
for the Bankruptcy Law Specialty 

The amendments allow the Board of 
Legal Specialization to enter into confed- 
erations with ABA accredited national cer- 
tifying organizations in regard to the 
administration of written examinations in 
specialty practice areas controlled by fed- 
eral law. 


Amendments to the Rules of 
Professional Conduct 

27 N.C.A.C. 2, Rules of Professional 
Conduct 

Rule 0.1, Preamble: 
Professional Responsibilities 

Rule 1.17, Sale of a Law Practice 

Rule 3.4, Fairness to Opposing Party 
and Counsel 

Rule 3.8, Special Responsibilities of a 


A Lawyer’s 


Prosecutor 

Rule 5.5, Unauthorized Practice of 
Law 

Rule 7.3, 
Potential Clients 

A number of amendments to the Rules 
of Professional Conduct will be sent to the 
Supreme Court. A new paragraph in the 


Direct Contact with 


preamble elaborates upon a lawyer’s pro- 
fessional responsibilities toward other 
lawyers. The amendments to Rule 1.17, 
Sale of a Law Practice, permit a sole prac- 
titioner to sell his or her practice and open 
a new practice provided the new law office 
is at least 100 miles away from the pur- 
chased practice. The amendments also 
allow the seller to work for the purchaser 
or provide pro bono representation to indi- 
gents and family members. 

Amendments to Rule 3.4, Fairness to 
Opposing Party and Counsel, and Rule 3.8, 
Special Responsibilities of a Prosecutor, were 
originally published last summer and, 
after comment and revision of the original 
proposal relative to Rule 3.4, the council 
is sending the amendments to the 
Supreme Court for final approval. The 
amendments to Rule 3.4 prohibit a lawyer 
in pretrial procedure from failing to dis- 
close evidence or information that the 
lawyer knows, or should know, is subject 
to disclosure. The amendments to Rule 
3.8 require a prosecutor to make “reason- 
ably diligent inquiry” prior to making 
timely disclosure of all evidence or infor- 
mation that must be disclosed pursuant to 
law. 

Amendments to Rule By oF, 
Unauthorized Practice of Law, permit an 
applicant for admission to the North 
Carolina State Bar by comity to engage in 
practice under certain conditions. The 
amendments to Rule 7.3, Direct Contact 
with Potential Clients, clarify how the 
advertising disclosure must appear on tar- 
geted direct mail letters. 
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Proposed Amendments 


At its meeting on July 21, 2006, the coun- 
cil voted to publish the following proposed 
rule amendments for comment from the 
members of the bar. 


Proposed Amendments to the Rules 
Governing the Client Assistance 
Program and the Fee Dispute 
Resolution Program 

27 N.C.A.C. 1A, Section .0700, Standing 
Committees of the Council 

2F VN.GA.GOWA Dae Section 
Procedures for Fee Dispute Resolution 

The Client Assistance Committee propos- 
es an amendment to the rule on standing 


0700, 


committees of the council to change the name 
of the committee to the “Attorney Client 
Assistance Committee”. The committee also 
recommends rule amendments to change the 
name of the program that it administers to 
“Attorney Client Assistance Program’. The 
proposed amendments to the rules governing 
the fee dispute resolution program reflect 
more accurately the purpose of the program 
and the role of the fee dispute coordinator. 


Chapter 1A, Section .0700 Standing 
Committees of the Council 


.0701 Standing Committees and Boards 

(a) Standing Committees. Promptly after 
his or her election, the president shall appoint 
members to the standing committees identi- 
fied below to serve for one year beginning 
January 1 of the year succeeding his or her 
election... 

(1) Executive Committee.... 

(7) Attorney Client Assistance 
Committee. It shall be the duty of the 
Attorney Client Assistance Committee to 
develop and oversee policies and programs to 
help clients and lawyers resolve difficulties or 
disputes, including fee disputes, using means 
other than the formal grievance or civil litiga- 
tion processes; to establish and implement a 
disaster response plan, in accordance with the 
provisions of Section .0300 of Subchapter 1D 
of these rules, to assist victims of disasters in 
obtaining legal representation and to prevent 
the improper solicitation of victims by 
lawyers; and to perform such other duties and 
consider such other matters as the council or 
the president may designate... 


py 


Chapter 1D, Section .0700 Procedures 
for Fee Dispute Resolution 
.0701 Purpose and Implementation 

The purpose of the Fee Dispute 
Resolution Program shall be to assist lawyers 


and clients to settle disputes over fees. In 
doing so, the Fee Dispute Resolution Program 


shall assist the lawyers and clients in_deter- 
mining determine the appropriate fee for legal 


services rendered. The State Bar shall imple- 
ment a fee dispute resolution program under 
the auspices of the Attorney Client Assistance 
Committee (the committee), which shall be 
offered to clients and their lawyers at no cost. 


0703 Coordinator of Fee Dispute 
Resolution 

The secretary-treasurer of the North 
Carolina State Bar shall designate a member 
of the staff to serve as coordinator of the fee 
dispute program. The coordinator shall devel- 
op forms, maintain records, and provide sta- 
tistics on the fee dispute resolution program. 


The coordinator shall also assist the-chattper 
son-ofthe-committeein-develepinge develop 


an annual report to the council. 


0706 Processing Requests for Fee 
Dispute Resolution 

(a).... All requests for resolution of a dis- 
puted fee must be filed before the statute of 
limitation has run or within three years of the 
ending of the client/attorney relationship, 
whichever comes fist last. 

(b) .... If the chairperson of the Attorney 
Client Assistance Committee of the State Bar 
concurs with the recommendation, the matter 
shall be dismissed and the parties notified. 

(c) If the chairperson disagrees with the 
recommendation for dismissal, or the fee dis- 


ease-sehedtledtermediation an attempt to 


resolve the dispute will be made pursuant to 
Rule .0707 or the chair may recommend 
review by the full committee. 


.0707 Mediation Proceedings 
(a) The coordinator shall assign the case to 
a mediator who shall conduct a mediated set- 


tlement conference. The 

terer mediator shall be responsible for resery- 
ing a place and making arrangements for the 
conference at a time and place convenient to 
all parties. 

(b) The attorney against whom a request 
for fee arbiteatton dispute resolution is filed 
must attend the mediated settlement confer- 
ence in person and may not send another rep- 
resentative of his or her law firm. If a party 
fails to attend a mediated settlement confer- 
ence without good cause, the mediator may 
either reschedule the conference or recom- 
mend dismissal. 


Proposed Amendments to the Plan for 
Certification of Paralegals 

27MIN .GASGHaIG Section 
Certification of Paralegals 

The Board of Paralegal Certification rec- 
ommends amendments to the Plan for 
Certification of Paralegals to address three 
oversights in the original plan. Proposed 
amendments to Rule .0105 will create a nom- 
inating process to focus the voting of certified 
paralegals on the nominees whose names are 


.0100, 


sent to the council for appointment to a para- 
legal vacancy on the board. Proposed amend- 
ments to Rule .0119 provide that, after the 
alternative qualification period ends, the 18 
credit hours required in the educational stan- 
dard for certification must be obtained in a 
structured certificate program at a school that 
has been designated by the board as a quali- 
fied paralegal studies program. Proposed 
amendments to Rule .0122 create procedures 
for an applicant to request reconsideration of 


an unfavorable decision of the board. 


0105 Appointment of Members; When; 
Removal 

(a) Appointment. The council shall 
appoint the members of the board, provided, 
however, after the appointment of the initial 
members of the board, each paralegal member 
shall be selected by the council from two 
nominees determined by a vote by mail of all 
active certified paralegals in an election con- 
ducted by the board. 

(b) Procedure for 


prottttatton bya} 
Nomination of Candidates for Paralegal 


Members. 


(1) Composition _ of _ Nominating 
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Committee. At least 39 60 days prior to a 
meeting of the council at which one or 
more paralegal members of the board are 
subject to appointment for a full three year 


term, the board shall appoint a nominat- 
ing committee comprised _of certified 
aralegals as follows: 
(i) A representative selected by the 
North Carolina Paralegal Association; 
(ii) A representative selected by the 
North Carolina Bar Association Legal 
Assistants Division; 
(iii) A representative selected by the 
North Carolina Academy _of_ Trial 
Lawyers Legal Assistants Division; 
(iv) Three representatives from three 
local or regional paralegal organizations 
to be selected by the board; and 
(v) An independent paralegal (not 
employed by a law firm, government 
entity, or legal department) to be select- 
ed by the board. 
(2) Selection of Candidates. The nomi- 
nating committee shall meet within 30 
days of its appointment to select five (5) 
certified paralegals as candidates for each 


aralegal member vacancy on the board 
for inclusion on the ballot to be mailed to 


all active certified paralegals. 

(3) Vote of Certified Paralegals. At least 
30 days prior to the meeting of the coun- 
cil at which a paralegal member appoint- 


ment to the board will be made, a frettee 
ballot shall be mailed to all active certified 
paralegals at each certified paralegal’s 
address of record on file with the North 
Carolina State Bar. Fhe-rettee-shall-state 


rem partes pestttet on te 


The ballot shall be accompanied by writ- 
ten instructions, and shall state how many 


paralegal member positions on the board 
are subject to appointment, the names of 
the candidates selected by the nominat- 


ing committee for each such position, 
and state by when and where the ballot 


should be returned. Write-in candidates 


shall be permitted and _the instructions 
shall so state. Each ballot shall be sequen- 
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tially numbered with a red identifying 
numeral in the upper right hand corner of 
the ballot. The board shall maintain 
appropriate records respecting how many 
ballots were mailed to prospective voters in 
each election as well as how many ballots 
are returned. Only original ballots will be 
accepted. Ballots received after the dead- 
line stated on the ballot will not be count- 
ed. The names of the two semiftees can- 
didates receiving the most votes for each 
open paralegal member position shall be 
the nominees submitted forwarded to the 
council. 

(c) Time of Appointment. .... 


.0119 Standards for Certification of 
Paralegals 
(a) To qualify for certification as a parale- 
gal, an applicant must pay any required fee, 
and comply with the following standards: 
(1) Education. The applicant must have 
earned one of the following: 
(A) an associate's, bachelor’s, or master’s 
degree 
from a qualified paralegal studies pro- 
gram; or 
(B) an associate's or bachelor’s degree in 
any discipline from any institution of 
post-secondary education that is accred- 
ited by an accrediting body recognized 
by the United States Department of 
Education; and stecesshtth+-eompleted-at 
fect thecetttetetat be retest etek 


etates-or-_bachelors-degtree a_certificate 
from a qualified paralegal studies pro- 


gram. 
(2) Examination. The applicant must 


achieve a satisfactory score on a written 
examination designed to test the appli- 
cant’s knowledge and ability. The board 
shall assure that the contents and grading 
of the examinations are designed to pro- 
duce a uniform minimum level of compe- 
tence among the certified paralegals. 

(b) Alternative Qualification Period. For a 
period not to exceed two years after the date 
that applications for certification are first 
accepted by the board, an applicant may 
qualify by satisfying one of the following: 

(1) earned a high school diploma, or its 

equivalent, worked as a paralegal and/or a 

paralegal educator in North Carolina for 

not less than 5000 hours during the five 


The Process 


Proposed amendments to the Rules 
and Regulations of the North Carolina 
State Bar are published for comment in 
the Journal. They are considered for 
adoption by the council at the succeed- 


ing quarterly meeting. If adopted, they 
are submitted to the North Carolina 
Supreme Court for approval. 
Amendments become effective upon 
approval by the court. Unless otherwise 
noted, proposed additions to rules are 
printed in bold and underlined, dele- 
tions are interlined. 


Comments 


The State Bar welcomes your com- 


ments regarding proposed amendments 
to the rules. Please send a written 
response to L. Thomas Lunsford II, The 
North Carolina State Bar, PO Box 
25908, Raleigh, NC 27611. 


years prior to application, and during the 
12 months prior to application, complet- 
ed three hours of continuing legal educa- 
tion in professional responsibility, as 
approved by the board; 

(2) obtained and maintained at all 
times prior to application the designation 
Certified Legal Assistant (CLA)/Certified 
Paralegal (CP), PACE-Registered 
Paralegal (RP), or other national paralegal 
credential approved by the board and 
worked as a paralegal and/or a paralegal 
educator in North Carolina for not less 
than 2000 hours during the two years 
prior to application; or 

(3) worked as a paralegal and/or a para- 
legal educator in North Carolina for not 
less than 2000 hours during the two 
years prior to application and fulfilled 
the one of the following educational 


requirements: 
(A) as set forth in Rule .0119(a)(1)e, 


or 


(B) earned an associate’s or bachelor’s 


mF 


degree in any discipline from any insti- 
tution of post-secondary education that 
is accredited by an accrediting body rec- 
ognized by the United __ States 
Department of Education and success- 
fully completed at least the equivalent 
of 18 semester credits ata qualified 
paralegal studies program, any portion 
of which credits may also satisfy the 
requirements for the associate’s_or 
bachelor’s degree.amd-werked-as-a-para- 


(€): 


0122 Right to Review Hearing and 
Appeal to Council 

(a) An individual who is denied certifica- 
tion or continued certification as a paralegal 
or whose certification is suspended or 


revoked shall have the right to a review heat 
te before the board pursuant to the proce- 
dures set forth below and, thereafter, the 
right to appeal the board’s ruling thereon to 
the council under such rules and regulations 
as the beard-arrd council may prescribe. 

(b) Notification of the Decision of the 
Board. Following the meeting at which the 
board denies certification for failure to meet 
the standards for certification, including 
failing the examination, denies continued 
certification, or suspends or revokes certifi- 


cation, the executive director shall promptly 
notify the individual in writing of the deci- 


sion of the board. The notification shall 


specify the reason for the decision of the 
board and shall inform the individual of his 


or her right to request _a review before the 
board. 

(c) Request for Review by the Board. 
Except as provided in paragraph (e) of this 
rule, within 30 days of the mailing of the 
notice from the executive director described 
in paragraph (b) of this rule, the individual 
may request review by the board. The 
request shall be in writing and state the rea- 
sons for which the individual believes the 
prior decision of the board should be recon- 
sidered and withdrawn. The request shall 


state whether the board’s review shall be on 
the written record or at a hearing. 

(d) Review by the Board. A three-mem- 
ber panel of the board shall be appointed by 


the chair of the board to reconsider the 
board’s decision and take action by a major- 
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ity of the panel. At least one member of the 
panel shall be a lawyer member of the board 
and at least one member of the panel shall 
be a paralegal member of the board. The 
(1) Review on the Record. If requested, 
the panel shall review the entire written 
record including the individual’s applica- 
tion, all supporting documentation, and 
any written materials submitted by the 
individual within 30 days of mailing the 
request for review. The panel shall make 
its decision within sixty (60) days of 
receipt of the written request for review 
from the individual. 
(2) Review Hearing. If requested, the 
panel shall hold a hearing at a time and 
location that is convenient for the panel 
members _and_ the individual provided 
the hearing occurs within sixty (60) days 


of receipt of the written request for 
review from the individual. The hearing 


shall be informal. The Rules of Evidence 
and the Rules of Civil Procedure shall 


not apply. The individual may be repre- 
sented by a lawyer at the hearing, may 
offer_witnesses_and_ exhibits, and_may 
question witnesses for the board. The 
panel may ask witnesses to appear _and 
may consider exhibits on its own request. 
Witnesses shall not be sworn. The hear- 
ing shall not be reported unless the appli- 
cant pays the costs of the transcript and 
arranges for the preparation of the tran- 
script with the court reporter. 
(3) Decision of the Panel. The individual 
shall be notified in writing of the deci- 
sion of the panel and, if unfavorable, the 
right to appeal the decision to the coun- 
cil under such rules and regulations as 
the council may prescribe. 

(e) Failure of Written Examination. 
Within 30 days of the mailing of the notice 
from the board’s executive director that an 
individual has failed the written examina- 


tion, the individual may review his or her 


examination at the office of the board at a 
time designated by the executive director. 
The individual shall be allowed not more 
than three hours for such review and shall 
not remove the examination from the 


board’s office or make photocopies of any 
part of the examination. 
(1) Request for Review by the Board. 
Within 30 days of individual’s review of 


his or her examination, the individual 


may request review by the board pur- 
suant to the procedures set forth in para- 
graph (c) of this rule. The request should 
set out in detail the area or areas which 
in the opinion of the individual, have 
been incorrectly graded. Supporting 
information may be filed to substantiate 
the individual’s claim. 

(2) Regrading Subcommittee. Upon 
receipt of a request for review of a failed 
examination, the chair of the 
Certification Committee shall appoint a 
subcommittee consisting of at least three 


members of the _Ceertification 
Committee. All information shall be 
submitted to the subcommittee in blind 
form by the staff. The subcommittee 


shall re-grade the entire examination and 
shall make a report and recommendation 
on whether to change the grade to pass- 
ing to the panel appointed by the chair of 
the board to hear the review. The review 
shall thereafter follow the procedures set 
forth in paragraph (d) of this rule. = 


Disciplinary Department 
(cont.) 


27611, before November 1, 2006 (60 days 


from publication). 


In the Matter of Willie A. Swann 

On February 5, 1987, Judge Frank W. 
Snepp signed an order disbarring Willie A. 
Swann for misappropriating funds wired to 
him by NC Federal that were to be used for 
the closing on the residence of C. Ray 
Kennedy. Judge Snepp found that Mr. 
Swann was suffering from a manic depres- 
sive illness that contributed to his miscon- 
duct. As a result, Judge Snepp authorized 
the State Bar Council to consider a petition 
for reinstatement in less than the normal 
five year waiting period upon Mr. Swann 
proving to a hearing committee of the DHC 
and the State Bar Council that his miscon- 
duct was caused by the mental illness; that if 
not for the mental illness the misconduct 
would not have occurred; and the mental ill- 
ness has been controlled for a sufficient peri- 
od of time to show that there is little likeli- 
hood that the illness will cause further mis- 
conduct or danger to the public. = 
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PROPOSED OPINIONS 


Authorized Practice Committee Opines on Non-Lawyer 
Representation at Quasi-Judicial Zoning Hearings 


Council Actions 

At a meeting on July 21, 2006, the State 
Bar Council adopted the opinions summa- 
rized below upon the recommendation of the 
Ethics Committee. 

2005 Formal Ethics Opinion 5 (Revised) 

Communications with Government Entity 
Represented by Counsel 

Opinion explores the extent to which a 
lawyer may communicate with employees 
or officials of a represented government 
entity. 

2006 Formal Ethics Opinion 4 (Revised) 

Participation in a Prepaid Legal Service 
Plan 

Opinion rules that a lawyer may not par- 
ticipate in prepaid legal service plan unless all 
the conditions for participation are met and 
participation does not otherwise result in a 
violation of the Rules of Professional 
Conduct. 

2006 Formal Ethics Opinion 8 

Disbursement of Trust Funds 

Opinion rules that a lawyer may disburse 
against deposited items in reliance upon a 
bank’s funding schedule under certain cir- 
cumstances. 

2006 Formal Ethics Opinion 9 

Pursuing Frivolous Claim at the Direction 
of GAL for Plaintiff 

Opinion rules that if the lawyer concludes 
that pursuit of a lawsuit filed against a defen- 
dant is frivolous, but the GAL for the minor 
client insists on continuing the litigation, the 
lawyer must either move to withdraw from 
the representation or seek to have the GAL 
removed. 

2006 Formal Ethics Opinion 10 

Safeguarding Confidential Health 
Information of Clients and Third Parties 

Opinion rules that a lawyer must use 
reasonable care under the circumstances to 
protect from disclosure a client’s confiden- 
tial health information and is encouraged, 
but not required, to use similar care with 
regard to health information of third par- 
ties. 
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2006 Formal Ethics Opinion 11 

Preparation of Legal Documents at the 
Request of Another 

Opinion rules that, outside of the com- 
mercial or business context, a lawyer may not, 
at the request of a third party, prepare docu- 
ments, such as a will or trust instrument, that 
purport to speak solely for principal without 
consulting with, exercising independent pro- 
fessional judgment on behalf of, and obtain- 
ing consent from the principal. 


Authorized Practice Committee 

At its meeting on July 19, 2006, the 
Authorized Practice Committee, on behalf of 
the North Carolina State Bar, was asked to 
interpret the North Carolina unauthorized 
practice of law statutes (N.C. Gen. Stat. 
§$§84-2.1 to 84-5) as they apply to appear- 
ances at quasi-judicial hearings on zoning and 
land use. The committee prepared the pro- 
posed advisory opinion that appears below, 
pursuant to N.C. Gen. Stat. §84-37(f), after 
careful consideration and review. The com- 
mittee solicits comments from interested par- 
ties before its next meeting in October 2006. 


Proposed Authorized Practice Advisory 
Opinion 2006-1 

Appearances at Quasi-Judicial Hearings 
on Zoning and Land Use 

July 19, 2006 


Inquiry: 

May a person who is not a lawyer appear 
before planning boards, boards of adjustment, 
or other governmental bodies conducting 
quasi-judicial hearings in a representative 


capacity for another party? 


Opinion: 

At its October 2005 meeting, the 
Authorized Practice Committee responded to 
an inquiry concerning the propriety of a per- 
son who is not a lawyer appearing before plan- 
ning boards, boards of adjustment, and city 
and county government in a representative 


capacity. The committee’s advisory opinion 
distinguished appearances on legislative con- 
cerns, such as general rezoning cases and ordi- 
nance amendments, from appearances on 
behalf of petitioners for special use permits 
and variances, which are quasi-judicial mat- 
ters. The committee has received comments 
from a number of interested parties, including 
architects, land use planners, and city and 
county attorneys as a result of that opinion. 
The committee is issuing this advisory opin- 
ion to supplement the prior opinion. 

First, the committee reiterates that the 
adoption of ordinances and amendments to 
official zoning maps (i.e. general rezoning cases) 
by the elected officials in city and county gov- 
ernments are legislative in nature and that any 
interested person may appear and speak on 
such matters before governmental bodies, even 
as representatives of groups or interested par- 
ties, without engaging in the unauthorized 
practice of law. Nonetheless, the general statu- 
tory prohibitions on unauthorized practice of 
law still apply even to persons who appear 
before governmental bodies on legislative mat- 
ters. Non-lawyers may not hold themselves out 
as attorneys, provide legal services or advice, or 
draft any legal documents with regard to such 
matters. See N.C. Gen. Stat. §§ 84 2.1 and 4. 

The law is clear that hearings on applica- 
tions for special use permits and variances 
under zoning ordinances, as well as appeals 
from staff level interpretations related to per- 
mits, are quasi-judicial proceedings. N.C. 
Gen. Stat. §§ 153A-345 and 160A-381 and 
388. See, Humble Oil & Refining Co. v. Bd. of 
Aldermen of Chapel Hill, 284 N.C. 458, 202 
S.E.2d 129 (1974) and Woodhouse v. Board of 
Commis of Nags Head, 299 N.C. 211, 261 
S.E.2d 882 (1980). (For simplicity, the quasi- 
judicial hearings before these bodies are here- 
after referenced to as a “variance hearing” 
unless the context indicates otherwise.) The 
governmental body before which the variance 
hearing is conducted sits in a judicial role of 
applying the standards of an ordinance to the 
particular circumstances of a particular party. 
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Accordingly, the role of the governmental 
body is to receive evidence and make deci- 
sions based upon the evidence presented. 

Variance hearings require the governmen- 
tal body hearing the matter to observe certain 
formalities. Evidence, including witness evi- 
dence, is presented to the hearing body, 
although the Rules of Evidence need not be 
strictly observed. All witnesses before the body 
must be sworn and their testimony is subject 
to cross-examination. The hearing body has 
the power and authority to issue subpoenas to 
compel witness testimony. A record of the 
proceedings must be preserved. The decision 
is to be based upon the evidence presented at 
an open hearing, and not on extraneous mat- 
ters or personal knowledge of the members of 
the board. The applicant has the burden of 
proof. The board must make written findings 
of fact to support its decision. And, the deci- 
sion of the board is reviewable by the courts 
on appeal based solely upon the record of the 
proceedings. 

The committee believes that the law is also 
clear that an appearance on behalf of another 
person, firm, or corporation in a representa- 
tive capacity for the presentation of evidence 
through others, cross-examination of witness- 
es, and argument on the law at a quasi-judicial 
proceeding is the practice of law. N.C. Gen. 
Stat. §§ 84 2.1 and 4. Consequently, because 
the variance hearings are by definition quasi- 
judicial proceedings, the committee con- 
cludes that it is the unauthorized practice of 
law for someone other than a licensed attor- 
ney to appear in a representative capacity to 
advocate the legal position of another person, 
firm, or corporation that is a party to the pro- 
ceeding. 

The committee has been urged to recog- 
nize that architects, landscape architects, land 
use planners, and engineers play a vital role at 
these quasi-judicial proceedings by presenting 
necessary facts and information on behalf of 
their clients at variance hearings. The com- 
mittee agrees that the information these pro- 
fessionals can present is critical to the decision 
before the hearing body. These professionals 
are subject matter experts whose expert opin- 
ions, as witnesses, must be presented to the 
hearing body. They are witnesses who are in 
the best position to explain to the hearing 
body the facts of the proposed design and its 
anticipated effects on a variety of factors, 
including traffic, environment, and aesthetics, 
within the framework of matters properly 
under consideration at the variance hearing. 
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The committee does not believe that the role 
of legal advocate by attorneys in quasi-judicial 
proceedings should interfere with or inhibit 
the role of non-lawyer professionals who 
speak as witnesses and present information at 
these quasi-judicial proceedings. In fact, their 
roles should be complementary. 

It is axiomatic that the committee has no 
authority to amend or formulate exceptions 
to the statutes. In issuing an advisory opin- 
ion, it simply articulates how it believes a 
court would ultimately resolve the question 
for the guidance of the public. The commit- 
tee cannot recognize or create exceptions to 
the law as expressed by the legislature and 
the courts. Further, we believe, as a practical 
matter, that effective representation of par- 
ties in variance hearings is becoming 
increasingly dependent upon legal advocacy 
of the rights of the parties with an eye 
toward compiling a supportable record in 
the event of an appeal. These are the skills an 
attorney provides. While it is true that many 
of these hearings involve routine and non- 
controversial matters, even questions about 
matters such as the height of residential 
fences may become the subject matter of an 
appeal where the appellate courts may only 
consider the record produced at the variance 
hearing. See Robertson v. Zoning Board of 
Adjustment for the City of Charlotte, 167 
N.C. App. 531, 605 S.E.2d 723 (2004). It 
is difficult to predict in advance when a 
matter may require a comprehensive record 
for appellate purposes. Therefore, with this 
further elaboration, the committee re- 
affirms its initial opinion expressed by letter 
dated October 31, 2005, that the represen- 
tation of another person at a quasi-judicial 
hearing is the practice of law. 

That said, this opinion should not be 
interpreted to diminish the role and expertise 
of land use professionals as witnesses at vari- 
ance hearings. These professionals may still 
present their evidence in support of the posi- 
tion of their clients. However, they may not 
examine or cross-examine other witnesses or 
advocate the legal position of their clients. 

The committee’s opinion is also not 
intended to affect the ability of city and 
county planning staff to present factual infor- 
mation to the hearing board, including a 
recitation of the procedural posture of the 
application, and to offer such opinions as 
they may be qualified to make without an 
attorney for the government present, as the 
committee understands is the proper, current 


practice and role of the planning staff. 
Further, nothing in this opinion should be 
interpreted as limiting the ability of a corpo- 
rate officer or employee from testifying on 
factual matters on behalf of a corporate party 
during a hearing or suggesting that individual 
parties may not represent themselves before 
these boards. 

In sum, the committee is of the opinion 
that land use professionals, including archi- 
tects, engineers, and land use planners, may 
appear and testify as to factual matters and 
any expert opinions that they are qualified to 
present at quasi-judicial proceedings, but the 
presentation of other evidence, including the 
examination and cross-examination of wit- 
nesses, making legal arguments, and the advo- 
cacy for results on behalf of others before 
quasi-judicial zoning and land use hearings, is 
the practice of law that may be performed 
only by licensed attorneys at law. 


Ethics Committee Actions 

At its meeting on July 20, 2006, the com- 
mittee agreed that Proposed 2006 FEO 3, 
Representation in Purchase of Foreclosed 
Property, should be studied by a subcommit- 
tee for another quarter. The committee also 
agreed that Proposed 2006 FEO 7, 
Participation in a For-Profit Networking 
Organization, should be revised and repub- 
lished for comment. New opinions proposed 
by the committee appear below. The com- 
ments of readers are welcomed. 


Proposed 2006 FEO 7 (Revised) 
Participation in a For-Profit Networking 
Organization 
July 20, 2006 

Proposed opinion rules that a lawyer may be 
a member of a for-profit networking organiza- 
tion provided the lawyer does not distribute busi- 
ness cards and is not required to make referrals to 
other members. 


Inquiry #1: 

Attorney wants to become a member of a 
for-profit referral and networking organiza- 
tion that has numerous chapters around the 
world. Each chapter consists of various pro- 
fessionals and business people who seek busi- 
ness referrals through networking with others. 
Only one person from any given profession or 
line of business can become a member in any 
particular chapter. The annual fee for a mem- 
bership is approximately $295.00. 

Each chapter holds weekly meetings. 
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Members are required to attend these meet- 
ings (exceeding a maximum number of 
absences results in termination of member- 
ship), and they may bring guests. Among the 
activities at each meeting, each member gives 
a short presentation (which may be described 
as a 60-second “commercial”) advertising 
his/her services to those present. 

Members are encouraged to provide 
each other with business referrals, although 
no tangible compensation is provided for 
such referrals and there is no penalty for not 
providing referrals to other members. To 
keep track of referrals, a member is expect- 
ed to fill out a “ticket” for each referral 
he/she provides to another member. The 
ticket is given to the member receiving the 
referral, and the referring member retains a 
copy. 

The organization's website states in part: 

Belonging to [this organization] is like 

having dozens of sales people working for 

you...because all of them carry several 
copies of your business card around with 
them. When they meet someone who 
could use your products or services, they 
hand out your card and recommend you.* 

It's as simple as that! It’s simple because it’s 

based on a proven concept by [the organi- 

zations] founder.... If I give you business 
you'll give me business and we'll both ben- 
efit as a result. 

(*) Note, some professions, specifically 

attorneys and certain health care profes- 

sionals, may not be permitted to seek 
direct referrals through in-person solicita- 
tion through the use of business cards pur- 
suant to their ethical code. Members of 

[the organization] that belong to these 

professions are directed to follow their pro- 

fession’s own ethical guidelines. 

May Attorney become a participating 
member of this organization? 


Opinion #1: 

Yes, provided participation does not 
require Attorney to violate the Rules of 
Professional Conduct. 

When advising a client to use the services 
of a third party, a lawyer must exercise inde- 
pendent professional judgment and give com- 
petent advice. Rule 1.7 and Rule 1.1. In addi- 
tion, the lawyer may not give anything of 
value to a person for recommending the 
lawyer's services (with certain limited excep- 
tions not relevant here), and may not engage 
in in-person solicitation of prospective clients 
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either directly or by use of an agent. Rule 
7.2(b) and Rule 7.3(a). 

Therefore, a lawyer may participate in a 
networking organization, such as the one 
described in this inquiry, only if making refer- 
rals to other members of the organization is 
not a condition of membership and the 
lawyer is not required to fill out referral “tick- 
ets.” If the lawyer refers a client to another 
member of the organization, he may only do 
so upon receiving the informed consent of the 
client, and after determining that the client 
would benefit from the referral, the other 
member's credentials are legitimate, and the 
other member is qualified to provide services 
to the client. 

The lawyer is prohibited from making a 
referral to another member of the organiza- 
tion on a quid pro quo basis. The lawyer must 
emphasize to the other members of the organ- 
ization that any referral to him should be 
based upon the member's independent analy- 
sis of his qualifications. 

Any lawyer who participates in an organi- 
zation of this nature is expected to act in good 
faith. If, in fact, reciprocal referrals are an 
explicit or implicit condition of membership 
in the organization, the lawyer may not par- 
ticipate. 


Inquiry #2: 

If Attorney may participate in the organi- 
zation, may Attorney make presentations 
regarding his/her services to members and 
their guests at weekly meetings? 


Opinion #2: 
Yes. 


Inquiry #3: 

May Attorney provide his/her business 
cards to other members for distribution to 
third parties? 


Opinion #3: 
No, because of the risk of in-person solici- 
tation by the other members on the lawyer's 


behalf. 


Inquiry #4: 
May Attorney ask other members to refer 
business to Attorney? 


Opinion #4: 

No. However, Attorney may provide the 
other members with information about his 
qualifications. 


Rules, Procedure, 
Comments 


All opinions of the Ethics 
Committee are predicated upon the 
Rules of Professional Conduct as revised 
effective March 1, 2003, and thereafter 
amended, and referred to herein as the 
Rules of Professional Conduct (2003). 
The proposed opinions are issued pur- 
suant to the “Procedures for Ruling on 
Questions of Legal Ethics.” 27 
N.C.A.C. ID, Sect .0100. Any interest- 
ed person or group may submit a writ- 
ten comment or request to be heard 
concerning a proposed opinion. Any 
such request should be directed to the 
Ethics Committee at PO Box 25908, 
Raleigh, NC 27611, prior to the next 
meeting of the committee in October 
2006. 


Captions and 
Headnotes 


A caption and a short description of 


each of the proposed opinions precedes 
the statement of the inquiry. The cap- 
tions and descriptions are provided as 
research aids and are not official state- 
ments of the Ethics Committee or the 
council. 


Proposed 2006 Formal Ethics 
Opinion 12 
Obtaining a Loan to Fund Litigation 
Costs 
July 20, 2006 
Proposed opinion explores the circumstances 


under which a lawyer may obtain litigation 
funding from a financing company. 


Inquiry #1: 

ABC Litigation Funding (hereinafter 
“ABC”) is a company that offers non-recourse 
loans to personal injury lawyers who need to 
borrow funds for expenses advanced in con- 
tingency cases. Lawyer is interested in obtain- 
ing financing for a large personal injury case 
for which he has already advanced some of 
the expenses. Lawyer will be unable to com- 


a7 


Public Information 


The Ethics Committee's meetings are 
public, and materials submitted for con- 
sideration are generally NOT held in 
confidence. Persons submitting requests 
for advice are cautioned that inquiries 
should not disclose client confidences or 
sensitive information that is not neces- 
sary to the resolution of the ethical ques- 
tions presented. 


plete the matter unless he receives help with 
the costs. 

Can a lawyer enter into a contract with 
a litigation funding company to finance 
the costs and expenses of a contingency fee 
case? 


Opinion #1: 

Yes, provided that the litigation funding 
company’s practices are lawful and the 
lawyer otherwise complies with the Rules of 
Professional Conduct. Rule 1.8(e) specifi- 
cally permits lawyers to advance the costs 
and expenses of litigation to clients. Before 
there were litigation funding companies, 
lawyers borrowed money from banks or 
drew from a line of credit to assist with costs 
associated with litigation. Such practices do 
not violate the fee sharing restrictions in the 
Rules because the lawyer could repay the 
loan with funds from any source and the 
amount to be repaid was unrelated to the 
lawyer's contingency fee in any given matter. 

Financing arrangements that do not 
require that repayment be a percentage of 
the lawyer’s fee in a given case or restrict 
repayment from a specific source of funds 
should be treated no differently than bank 
loans or lines of credit. 


Inquiry #2: 

Suppose that ABC’s non-recourse loan is 
contingent upon Lawyer's willingness to 
give ABC a lien on the recovery in one or 
more of his pending personal injury cases. 

May Lawyer obtain financing from ABC 


under these circumstances? 


Opinion #2: 

No. Lawyer may never put a client’s 
funds at risk to obtain a loan. Lawyer, how- 
ever, may put up his own assets, including 


58 


his contingent fee in the case, as collateral to 
secure a loan. 


Inquiry #3: 

Suppose Lawyer puts up law firm assets 
as collateral for the loan from ABC. ABC 
now requires Lawyer to provide it with 
information about the nature and value of 
his clients’ cases so that it can determine the 
amount to be loaned. ABC agrees not to be 
involved in any of Lawyer's cases and 
Lawyer has assumed that he will retain com- 
plete control of the matters. 

May Lawyer contract with ABC under 
these circumstances? 


Opinion #3: 

Lawyer owes a duty of confidentiality to 
every client, and may not disclose informa- 
tion learned in the course of the representa- 
tion without informed consent from the 
client. Rule 1.6. The nature and value of a 
case is certainly client confidential informa- 
tion, and Lawyer may not supply ABC with 
any confidential information without first 
seeking the client's informed consent. 
Consent will be informed only if Lawyer has 
had a full and frank discussion with the 
client concerning the advantages and risks 
of disclosure, including the risk that disclo- 
sure may result in a waiver of the attorney- 
client privilege. 


Inquiry #4: 

Assume ABC’s financing agreement 
requires the lawyer to repay the amount bor- 
rowed plus a fee equivalent to 100% of the 
amount of funding ABC provided. So, for 
every dollar the lawyer borrows, he will have 
to repay two dollars if the case is successful- 
ly tried. If the lawyer is unsuccessful and 
there is no recovery, he will owe nothing to 
ABC Financial. ABC suggests that Lawyer 
can pass along the 100% financing charge to 
the client as an expense of litigation. 

May Lawyer pass along the expense of 
obtaining litigation financing to the client? 


Opinion #4: 

Lawyer may pass along the expense of 
obtaining litigation financing to the client 
only if 1) the lawyer obtains informed con- 
sent, in a writing signed by the client, before 
Lawyer enters into the agreement with 
ABC, 2) the financing expense is not clearly 
excessive under the circumstances, and 3) 
the funds borrowed will be used only to pay 


expenses incurred on behalf of the client. 
Rule 1.5(a) and (c). 

For consent to be fully informed, the fee 
agreement must evidence that the client 
understands and agrees that the lawyer will 
borrow funds to pay for litigation expenses 
incurred in the client’s case, that the client 
will be responsible for the repayment of the 
interest or fee charged in the event the case 
is successfully tried (as defined by the 
financing company), and that the client 
agrees to the amount and terms of repay- 
ment. Disclosures about the terms of repay- 
ment must explain the client’s responsibility 
in the event the ultimate recovery is sub- 
stantially less than the damages sought or 
the client terminates the lawyer's services 
prior to completion of the matter. 
Furthermore, prior to asking the client to 
sign the fee agreement, a lawyer must dis- 
cuss other financing arrangements, their 
availability, and the risks and advantages of 
each. See Rule 1.0(f). 


Proposed 2006 Formal Ethics 
Opinion 13 
Nonlawyer Signing a Lawyer’s Name 
to a Pleading 
July 20, 2006 

Proposed opinion rules that if warranted by 
exigent circumstances, a lawyer may allow a 
paralegal to sign his name to court documents 
so long as it does not violate any law and the 
lawyer provides the appropriate level of super- 


VISION. 


Inquiry: 

Paralegal works in Law Firm. Supervising 
Attorney A would like Paralegal to sign 
Attorney A’s name to pleadings in the event 
Attorney A is unavailable to do so. Paralegal 
would put her initials after the lawyer's sig- 
nature so it is clear she is signing on the 
lawyer's behalf. Assume for purposes of this 
inquiry that Attorney A has either drafted 
the pleading herself or has closely supervised 
the form and substance of the pleading 
drafted by Paralegal. 

May Attorney A delegate the signing of 
the pleadings to nonlawyer staff under these 
circumstances? 


Opinion: 

As a general matter, a lawyer should 
always sign court documents and pleadings 
and should only delegate the signing of her 


name to a nonlawyer when the lawyer is 
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unavailable and no other lawyer in the firm 
is able to do so. Nonetheless, if exigent cir- 
cumstances require the signing of a pleading 
in the lawyer's absence, a lawyer may dele- 
gate this task to a paralegal or other non- 
lawyer staff only if 1) the signing of a 
lawyer's signature by an agent of the lawyer 
does not violate any law, court order, local 
tule, or rule of civil procedure, 2) the 
responsible lawyer has provided the appro- 
priate level of supervision under the circum- 
stances, and 3) the signature clearly disclos- 
es that another has signed on the lawyer's 
behalf:! The following two rules are relevant 
to a lawyer's responsibilities under the cir- 
cumstances. 
Rule 5.3 Responsibilities Regarding 
Nonlawyer Assistants 
With respect to a nonlawyer employed 
or retained by or associated with a 


lawyer: 


(b) a lawyer having direct supervisory 
authority over the nonlawyer shall 


make reasonable efforts to ensure that 
the person's conduct is compatible with 
the professional obligations of the 
lawyer; 

Rule 5.5 Unauthorized Practice of Law 
(d) A lawyer shall not assist another in 
the unauthorized practice of law. 

Before permitting a paralegal or other 

nonlawyer staff member to sign the lawyer's 
name to any court document, the lawyer 
must carefully review pertinent case law, 
local rules, or rules of civil procedure to 
determine whether such delegation is per- 
missible and therefore, compatible with the 
lawyer's professional obligations. Rule 5.3 
(see above). If, for example, a pleading 
signed by the paralegal on the lawyer's 
behalf would be legally insufficient, then the 
lawyer cannot condone this practice. 
Nothing herein is intended to opine as to 
the legal sufficiency of a pleading signed on 
behalf of a lawyer. 

In addition, the lawyer must exercise 

the appropriate level of supervision to 


McMillan Nominated as Vice- 


President 


Raleigh attor- 
ney John B. 
McMillan was 
selected by the 
Nominating 
Committee to 
stand for election 
to the office of 
vice-president of 
the North 
Carolina State 
Bar. The election 
will take place in October at the State Bar's 
Annual Meeting. 

McMillan earned both his BA and JD 
degrees from the University of North 
Carolina at Chapel Hill. He was admitted to 
the practice of law in 1967. The same year he 
joined the firm at which he still practices— 
Manning, Fulton & Skinner, PA—where he 
concentrates on legislative advocacy, admin- 
istrative law, and general litigation. 

McMillan became a State Bar Councilor 
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in 1997 and currently serves on the 
Executive, Emerging Issues, Ethics, and 
Legislative Committees. 

In addition to serving on the State Bar 
Council, McMillan is a member of the 
North Carolina Bar Association, Wake 
County Bar Association, the Chief Justice’s 
Commission on Professionalism, American 
Bar Association, and the North Carolina 
Academy of Trial Lawyers. 

McMillan has received several awards 
including the Wake County Bar 
Association’s Joseph Branch Professionalism 
Award and its President’s Award. He has also 
been recognized by Legal Services of North 
Carolina. 

McMillan’s civic responsibilities include 
work with the North Carolina Clean Water 
Management Trust Fund Board of Trustees, 
the Friends of the North Carolina Museum 
of Natural Sciences Board of Directors, and 
the Law Alumni Association of UNC, Inc., 
Board of Directors. 


avoid aiding in the unauthorized practice 
of law. Rule 5.5(d). The preparation of a 
pleading is the practice of law. G.S. § 84- 
2.1 (2004). Nevertheless, a paralegal may 
prepare such a document under the close 
supervision of a lawyer. A lawyer must 
carefully and thoroughly review both the 
substance and form of a pleading prepared 
by a paralegal before filing the document 
with the court. Likewise, a lawyer may not 
permit her paralegal to sign the lawyer's 
name to a pleading, even in exigent cir- 
cumstances, if the lawyer has not afforded 
the appropriate level of review and supervi- 
sion. 

Finally, the signature must evidence, on 
its face, that it is by another’s hand to avoid 
misleading the court. = 


Endnote 


1. A paralegal or paraprofessional may never sign and 
file court documents in her own name. To do so vio- 
lates the statutes prohibiting the unauthorized prac- 
tice of law. 


Professionalism (cont.) 
something bad. As I debated whether to 


request a mistrial, Pat came over to my table. 
“Dont worry about that, Nancy,” he said, “he 
was just telling me that my fly was open.” Pat 
won the case, but not because of his wardrobe 
malfunction. 

Give other lawyers the benefit of the doubt. 
Someday, your fly is going to be open, too. 

I appreciate the opportunity to send forth 
my opinion on professionalism, and I 
applaud the efforts of the State Bar and the 
Chief Justice’s Commission to promote pro- 
fessionalism in our practices. I applaud all of 
you who strive for professionalism in your 
careers, and serve as examples to others. You 
make me proud to be “one of the guys.” A 
lawyer. = 


Nancy Foltz graduated from Wake Forest 
University School of Law, cum laude, in 1980. 
She has practiced with the firm of Arthurs & Foltz 
since December 1989. She was president of the 
Gaston County Bar in 1995. In 2001, she 
received the Outstanding Pro Bono Attorney 
Service Award from the North Carolina Bar 
Association. She currently practices mainly in the 


area of domestic and family law. 
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Client Security Fund Reimburses Victims 


At its July 20, 2006, meeting, the North 
Carolina State Bar Client Security Fund 
Board of Trustees approved payments of 
$87,876.44 to 32 clients who suffered finan- 
cial losses due to the misconduct of North 
Carolina lawyers. 

The payments authorized were: 

1. An award of $9,223.85 to a former 
client of Deborah G. Church of Mooresville, 
North Carolina. The board found that 
Church was retained to handle an equitable 
distribution matter and misappropriated 
funds that were to be held in trust. Since the 
funds must be retained until resolution of 
the equitable distribution case, they will be 
delivered to the former client’s current coun- 
sel. Church was disbarred on July 1, 2005. 

2. An award of $1,100.00 to a former 
client of Deborah G. Church. The board 
found that Church was retained to handle a 
bankruptcy matter and failed to provide any 
valuable legal services for the fee paid. 

3. An award of $1,100.00 to a former 
client of R. Dawn Gibbs of Gibsonville, 
North Carolina. The board found that 
Gibbs was retained to handle a bankruptcy 
case and failed to provide any valuable legal 
services on behalf of the client. On 
November 16, 2005, Gibbs was placed on 
disability inactive status. 

4. An award of $11,400.24 to a former 
client of David L. Harris of Elon, North 
Carolina. The board found that Harris was 
retained to handle a real estate closing and 
misappropriated funds that were to be held in 
trust until completion of the buyer’s home. 
Harris was disbarred on February 20, 2006. 

5. An award of $150.00 to a former client 
of Lewis Hoggard of Windsor, North 
Carolina. The board found that Hoggard 
received a fee to represent a client on a child 
restraint charge while he was under an 
administrative suspension for failing to com- 
ply with his 2004 CLE requirements. Due to 
the suspension, Hoggard was not able to pro- 
vide the client with any valuable legal servic- 
es. Hoggard was suspended on September 
15, 2005. 

6. An award of $750.00 to a former client 
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of Robert J. Hume III formerly of Cedar 
Point, North Carolina. The board found 
that Hume was retained to handle a partition 
proceeding in Beaufort, North Carolina. 
Hume failed to provide any beneficial legal 
services for the fee paid. Hume committed 
suicide on November 10, 2005. 

7. An award of $1,000.00 to a former 
client of Robert J. Hume III. The board 
found that Hume was paid to handle an 
adoption matter in Florida. Two days later, 
the client asked Hume to return the fee so 
that a Florida lawyer could be retained. 
Hume had not provided any valuable legal 
services for the fee paid and failed to make a 
refund to the client. 

8. An award of $1,000.00 to a former 
client of Robert J. Hume III. The board 
found that Hume was retained to handle a 
civil litigation matter involving real property 
and failed to provide any beneficial legal 
services on the client’s behalf. 

9. An award of $250.00 to a former client 
of Robert J. Hume III. The board found that 
Hume was retained to handle a domestic 
matter and failed to provide any valuable 
legal services on the client’s behalf. 

10. An award of $51,921.85 to the per- 
sonal representative in an estate represented 
by John G. Knight of Winston-Salem, North 
Carolina. The board found that Knight mis- 
appropriated estate funds. Knight was dis- 
barred on March 6, 2006. 

11. Awards totaling $1,150.00 to five for- 
mer clients of Charles K. Medlin Jr. of 
Kinston, North Carolina. The board found 
that Medlin was retained to handle traffic 
matters and failed to provide any beneficial 
legal services for the fees paid. Medlin was 
disbarred on July 21, 2006. 

12. An award of $570.00 to a former 
client of Charles K. Medlin Jr. The board 
found that Medlin was retained to represent 
the client on drug charges and failed to pro- 
vide any valuable legal services on the client's 
behalf. 

13. Awards totaling $5,040.00 to 12 for- 
mer clients of Joseph W. Morton of 
Jacksonville, North Carolina. The board 


found that Morton was retained to handle 
traffic matters and failed to provide any valu- 
able legal services for the fees paid to him. 
Morton was disbarred on July 21, 2006. 

14. An award of $120.00 to a former 
client of Paul R. Schell of Charlotte, North 
Carolina. The board found that Schell was 
retained to represent the client in resolving a 
judgment obtained against her by Ford 
Motor Credit Company and Schell failed to 
provide any valuable legal services on the 
client's behalf. 

15. Awards totaling $2,800.50 to two for- 
mer clients of Paul R. Schell. The board 
found that Schell was retained to handle 
child custody matters and failed to provide 
any beneficial legal services for the fees paid. 

16. An award of $300.00 to a former 
client of Durryl D. Taylor of Marshall, North 
Carolina. The board found that Taylor was 
retained to handle a divorce matter and failed 
to provide any valuable legal services on the 
client’s behalf. Taylor was suspended for five 
years, with a possible three-year stay, on 


September 15, 2005. = 


In Memoriam 


Prentiss Anne Allen 
Raleigh (Deceased 2006) 


James B. Craighill 
Charlotte (Deceased 2006) 


Thomas J. Farris 
Wilson (Deceased 2006) 


Paul P. Hinkle Jr. 
Shallotte (Deceased 2006) 


John E. Pechmann 
Fayetteville (Deceased 2006) 


Frank Javier Pita 


Cary (Deceased 2006) 


Stuart M. Sessoms Jr. 
Durham (Deceased 2006) 
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The North Carolina State Bar and Affiliated Entities 


Selected Financial Data* 


The North Carolina State Bar 


2005 2004 
Assets 
Cash and cash 
equivalents $3,286,065 $3,692,986 
Property and 


1,845,608 1,971,860 


equipment, net 


Other assets 140,413 77,463 
$5,272,086 $5,742,309 

Liabilities and Fund Equity 

Current liabilities $2,836,115 $3,211,053 

Long-term debt 641,322. 716,103 
3,477,437 3,927,156 

Fund equity- 


1,794,649 1,815,153 
$5,272,086 $5,742,309 
Revenues and Expenses 


retained earnings 


Dues $3,980,005 $3,884,550 
Other operating 

revenues 697,431 382,245 
Total operating 


revenues 4,677,436 4,266,795 
Operating expenses (4,751,537) (4,383,988) 
Non-operating 

53,597 BOs1o3 
$(20,504) (81,060) 


revenues 
Net loss 


The North Carolina State Bar Plan for 


Interest on Lawyers’ Trust Accounts 
(IOLTA) 


2005 2004 
Assets 
Cash and cash 
equivalents $4,436,477 $3,897,567 
Interest receivable 385,677 325,711 
Other assets 231,632 243,084 
$5,053,786 $4,466,362 
Liabilities and Fund Equity 
Grants approved 
but unpaid $3,297,340 $3,070,186 
Other liabilities 241,672 246,584 
3,539,012 3,316,770 
Fund equity- 


1,514,774 1,149,592 
$5,053,786 $4,466,362 


Revenues and Expenses 


retained earnings 
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Interest from IOLTA 

participants, net $3,872,525 $2,654,796 
Other operating 

revenues 409 S02 /= 
Total operating 


revenues 3,872,934 2,657,823 
Operating expenses (3,612,037) (3,317,696) 
Non-operating 

revenues 104.285 102,116 
Net income (loss) $365,182 $(557,757) 


The North Carolina State Bar Board of 
Client Security Fund 


2005 2004 
Assets 
Cash and cash 
equivalents $1,063,510 $1,113,898 
Other assets 19,058 23,988 
$1,082,568 $1,137,886 
Liabilities and Fund Equity 
Current liabilities $11,998 $11,296 
Fund equity- 


1,070,570 1,126,590 
$1,082,568 $1,137,886 
Revenues and Expenses 

Operating revenues $1,013,063 $403,622 
Operating expenses (1,098,766) (600,976) 


Non-operating 


retained earnings 


29,683 38,440 
$(56,020) $(158,914) 


revenues 
Net loss 


The North Carolina State Bar Board of 

Continuing Legal Education 
2005 2004 

Assets 

Cash and cash 

equivalents 


Other assets 


$375,258 
207 229 
$582,487 
Liabilities and Fund Equity 
Current liabilities 16,816 
Fund equity- 


retained earnings 


$515,509 


300,352 
$815,861 


O72, 195 


565,671 
$582,487 
Revenues and Expenses 
Operating revenues $687,181 
Operating expenses (851,387) 


718,728 
$815,861 


$654,587 
(523,317) 


Non-operating 
revenues 11,149 15,261 
Net (loss) income $(153,057) $146,531 


The North Carolina State Bar Board of 
Legal Specialization 


2005 2004 
Assets 
Cash and cash 
equivalents $63,512 $61,207 
Other assets 7,904 16,586 
$71,416 $77,793 
Liabilities and Fund Equity 
Current liabilities 1,018 1,367 
Fund equity- 
retained earnings 70,398 76,426 
$71,416 $77,793 
Revenues and Expenses 
Operating revenues- 
specialization fees $68,638 $60,269 
Operating expenses (76,441) (66,569) 
Non-operating 
revenues JBL ILBYs. 
Net loss $(6,028)  $(4,568) 


The Chief Justice’s Commission on 
Professionalism 


2005 2004 
Assets 
Cash and cash 
equivalents $194,941 $198,101 
Other assets 68,502 124,694 
$263,443 $322,795 
Liabilities and Fund Equity 
Current liabilities  - 2,016 
Fund equity- 
retained earnings 263,443 320,779 
$263,443 $322,795 
Revenues and Expenses 
Operating 
revenues-fees $272,662 $261,586 
Operating expenses (336,658) (308,581) 
Non-operating 
revenues 6,660 yal52 
Net loss $(57,336) $(39,843) 


CONTINUED ON PAGE 62 


61 


Classified Advertising 


Positions Available 

Attorney Jobs: The nation’s #1 job-hunting 
bulletin for attorneys is now exclusively online 
at: AttorneyJobsOnline.com. Subscribe 
1-800-296-9611. 
Extensive website provides thousands of attor- 
ney and law-related jobs nationwide and 
abroad at all levels of experience in public 
(Federal, state, and local), private, and non- 
profit sectors, plus legal career transition 


online or call us at 


advice and information in our content-rich 
Legal Career Center. Quality Counts. 
Sponsored by West Group. 

Attorney Positions—with law firms and 
corporate legal departments throughout the 
Carolinas. Contact CAROLINA LEGAL 
STAFFING—Charlotte (704) 343-4822 
phone; (704) 343-0211 fax; or Raleigh (919) 
573-1880 phone, (919) 573-1881 fax; or 
www.carolinalegal.com. 

Appalachian School of Law seeks applica- 
tions for faculty positions beginning August 
2007. We will consider qualified candidates in 
all curricular areas. All positions are tenure 
track. The Appalachian School of Law is 
located in the scenic mountainous region of 
southwest Virginia, within a short drive of 
Kentucky, Tennessee, West Virginia and 
North Carolina. The area is experiencing 
tremendous growth, with a new town center 
under construction and a new College of 
Pharmacy complementing the Law School in 
this burgeoning academic community. All 
aspects of the Law School’s academic pro- 
gram-from the structured curriculum and the 
required summer externship to the weekly 
community service commitment-are designed 
to respond to the unique needs and opportu- 
nities of a law school in this region. The Law 
School received full accreditation from the 
American Bar Association in June 2006. 
Contact: Sandra K. McGlothlin, Chair, 
Faculty Appointments Committee, 
Appalachian School of Law, Two Slate Creek 
Road, P. O. Box 2825, Grundy, VA 24614. E- 
mail: smcglothlin@asl.edu 

The City of Durham seeks an experienced 
NC-licensed attorney—Applicants preferred 


with significant experience in negotiating and 
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drafting complex contracts, including devel- 
opment and construction agreements. Job 
responsibilities also include litigation and an 
interesting variety of other legal services to the 
City. Local or state government law back- 
ground helpful, but not required. Minimum 
of 5 years’ experience. Salary range $72,141 to 
$115,990. Comprehensive benefits package. 
To apply, send application and resume includ- 
ing salary history to Dept of Human 
Resources, 101 City Hall Plaza, Durham NC 
27701. For additional information, see 
http://www.durhamnc.gov/employment/. 
Open until filled. Position available October 
1. EOAA employer. 

National Arbitration and Mediation— 
Help Wanted, Top-Tier Arbitrators And 
Mediators—National provider of premium 
alternative dispute resolution services seeks to 
increase our current roster of top-tier hearing 
officers with additional highly qualified and 
well-respected attorneys, former state and fed- 
eral judges and law school professors. Please 
contact our Panel Coordinator at (800) 358- 
2550 R5ExXt: | 1 92a or 
panel@namadr.com. 


e-mail us at 


Miscellaneous 

Electronic Evidence Examiner—EnCase 
Certified in computer forensics, seven years 
experience in electronic evidence discovery, 
deposition preparation, proper methodology 
for evidence acquisition, advice on subpoena 
preparation. Accepting civil cases including 
but not limited to family law, litigation, fraud, 
and corporate issues. Southern Computer 
Forensics, 715 Avenue A, Suite 200, Opelika, 
AL 36801. (334) 745-5097. E-mail: rcan- 
non@scforensics.com. 

Immigration Law Training Seminar— 
One week intensive course. Legal and practi- 
cal fundamentals for competent immigration 
legal practice. Geared for private attorneys 
and non-profits. October 9-13, 2006; 37 
CLE credits and 2.75 ethics applied. Contact 
Midwest Legal Immigration Project at 
515/271-5730 or www.benzonilaw.com and 
click on Education/Seminars. 

Medical record review offered by Nurse- 
Attorney. Member of the North Carolina Bar. 


Advertising Rates 


If you would like to advertise in the 
State Bar Journal, please send your 
advertisement to the director of com- 
munications, the North Carolina 
Bar, 6568 Towles_ Rd., 
Wilmington, NC 28409, telephone 
910-397-0353. The cost of advertis- 
ing is $60.00 for up to 35 words and 
$.50 for each additional word. Ads for 
the Winter (December) 2006, issue 
must be received by October 1, 2006. 


State 


Prompt and thorough review of medical 
records. Board certified physicians consulted 
in all cases. $50.00 per hour. Call (252) 367- 
6419 


Financial Data (cont.) 


The North Carolina State Bar Board of 
Paralegal Certification 


2005 
Assets 
Cash and cash 
equivalents $117,853 
Other assets 54,206 
$172,059 
Liabilities and Fund Equity 
Current liabilities - 
accounts payable 151,509 
Fund equity- 
retained earnings 20,550 
$172,059 


Revenues and Expenses 
Operating revenues- 

fees $41,894 
Operating expenses (23,254) 
Non-operating 

revenues 1,910 


$20,550 


Net income 
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919.677.8900 
800.662.8843 
FAX: 919.677.9641 
WwWwW.LMLNC.COM 


LML@LMLNC.COM 


LIABILITY INSURANCE COMPANY 
OF NORTH CAROLINA® 


The Value of Complete Coverage 
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Lawyers Mutual Liability Insurance Company provides a comprehensive package of 
services to protect your practice. 


CLE Programs including Paralegal Training, Ethics in Legal Practice and Claims 
Avoidance. 


Risk Management Counseling with on-site presentations, video/DVD lending 
library, loss control handouts, office consultations and malpractice alerts. 


Malpractice Liability Insurance providing reliable coverage with a range of 
policy options. 


Claims Repair Service with in-house claims attorneys and expert defense counsel. 


Lawyers Helping Lawyers is the philosophy behind our services. We are founded, 
governed and staffed by expert North Carolina attorneys. 


Newly Admitted Lawyer Discounts for lawyers getting started. We give a 25 percent 
discount during the first year of practice with gradual increases over five years. 


Free Tail Coverage for senior lawyers who are over 65 and have been insured with 
Lawyers Mutual for 10 consecutive years. 


The North Carolina State Bar 
PO. Box 25908 
Raleigh, NC 27611 


Address Service Requested 
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We don’t just sweat the details. 


We hammer on them 
until the little devils throw up 
their hands and give in. 


Whoever said that the devil is in the details must have 
been in the title insurance business. Because only by dotting 
every “i” and crossing every “t’—and then double checking 
what we just double checked—can we provide the level of 
accuracy that you can offer your clients with confidence. 
Perhaps even more remarkable is that we're this thorough 
m and really fast to boot. The majority of our transactions, in 
fact, are turned around in a mere 30 minutes or less. 
Why not work with the title insurance firm that serves 
more than 4,000 North Carolina attorneys? Attorneys Title. 


For us, the details are no sweat. 


Attorneys Title 


attorneystitle.com 


Raleigh 800-222-4502 Asheville 800-532-8235 Charlotte 800-432-6462 
Cary 800-226-4419 Winston-Salem 800-642-0819 Greensboro 888-230-1800 
Wilmington 800-942-8646 or 800-322-1075 


